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JOINT SITTING TO ELECT A MEMBER OF Council he would not be disqualified from sitting or
THE LEGISLATIVE COUNCIL voting as such as member, and that he is a member
of the same party, the Australian Democrats, as
The two Houses met in the Legislative CouncilElisabeth Kirkby was publicly recognised as being
Chamber at 11.34 a.m. to elect a member of than endorsed candidate of and who publicly
Legislative Council in the place of the Hon.represented herself to be such a candidate at the
Elisabeth Kirkby, resigned. time of her election at the fifth periodical council
election, held on 25 March 1991. | further indicate
The Clerk of the Parliaments read the that the person being proposed would be willing to
message from the Governor convening the joinhold the vacant place if chosen.
sitting.
The Hon. M. R. EGAN: | second the
The PRESIDENT: | am now prepared to nomination.
receive proposals with regard to an eligible person
to fill the vacant seat in the Legislative Council The PRESIDENT: Does any other member
caused by the resignation of the Hon. Elisabetldesire to propose any other eligible person to fill the
Kirkby. vacancy? As only one eligible person has been
proposed and seconded, | hereby declare that Arthur
Mr CARR: | propose Arthur Chesterfield- Chesterfield-Evans is elected a member of the
Evans as an eligible person to fill the vacant seat dfegislative Council to fill the seat vacated by the
the Hon. Elisabeth Kirkby in the Legislative Hon. Elisabeth Kirkby. | declare the joint sitting
Council, for which purpose this joint sitting was closed.
convened. | indicate to the joint sitting that if Arthur
Chesterfield-Evans were a member of the Legislative The joint sitting closed at 11.37 a.m.
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The President (The Hon. Max Frederick (@ the committee have leave to send any

- . report, minutes and evidence taken before
Willis) took the chair at 11.00 a.m. it to the Clerk of the House:

The Presidentoffered the Prayers. (b) the documents shall be printed and
published and the Clerk shall forthwith
LEGISLATIVE COUNCIL VACANCY take such action as is necessary to give

effect to the order of the House; and

Resignation of the Honourable Elisabeth Kirkby (©) the documents shall be laid upon the table
of the House at its next sitting.

The PRESIDENT: | report the receipt from

His Excellency the Governor of a communication And the Legislative Assembly requests that the Legislative
notifying the resignation of the Hon. Elisabeth Council pass a similar resolution.

Kirkby, and intimating that it had been accepted |egisiative Assembly GHN MURRAY
with effect from 25 June 1998. His Excellency 24 June 1998 Speaker

advised also that the resignation had been
acknowledged, and that the Hon. Elisabeth Kirkby [INDEPENDENT COMMISSION AGAINST

had been informed that the President of the CORRUPTION
Legislative Council had been notified of the
resignation. | have acknowledged His Excellency's Report
communication and the resignation has been entered
in the Register of Members. The President pursuant to section 78(1) of
) L the Independent Commission Against Corruption Act
Joint Sitting 1998, announced the receipt of the report of the

. Independent Commission Against Corruption entitled
The PRESIDENT: | report the receipt of a pendent & ISsion Agal upti '
. Investigation into the disposal of waste and surplus
message from His Excellency the Governor . . o
” : o .assets in TransGrid, Pacific Power and Integral
convening, at 11.30 a.m. in the Legislative CounmEner « dated June 1998
Chamber, a joint sitting of members of the ay" '
Legislative Council and members of the Legislative h id d th
Assembly to elect a person to fill the seat in the The President announced that pursuant to

Legislative Council vacated by the Hon. ElisabetSection 78(3) of the Act, he had authorised that the
Kirkby. report be made public.

JOINT STANDING COMMITTEE ON SMALL Ordered to be printed.

BUSINESS
JOINT SELECT COMMITTEE ON VICTIMS

The PRESIDENT: | report the receipt of the COMPENSATION
following message from the Legislative Assembly:
Reports
Mr PRESIDENT—
The Legislative Assembly desires to acquaint the Legislative The Hon. Jan Burnswoods on behalf of the

Council that on Wednesday, 14 June 1998, it agreed to th€hairman, tabled the following reports:
following resolution—

The Collection of Restitution from Convicted Offenders—A

That the terms of reference for the Joint Standing Discussion Paper, dated June 1998
Committee on Small Business be amended by inserting the
following: Third Interim Report: Complaint by the Walsh Family

. . concerning Rakus Solicitors, dated June 1998
(7) That should either House stand adjourned and the

committee agree to any report before the Houses .
resume sitting: Ordered to be printed.
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BUDGET ESTIMATES The $600 million budget allocation will keep the
AND RELATED PAPERS wheels of regional New South Wales turning.
Financial Year 1998-99 The Hon. M. R. Egan: It is a little more than
$600 million.

Debate resumed from 24 June.
The Hon. I. M. MACDONALD: According
The Hon. I. M. MACDONALD [11.12 a.m.]: to your press release it was $600 million. The
It is indeed a pleasure and a privilege to have th&overnment's policies seek to improve the economy
opportunity to speak on what is one of the mosbf regional New South Wales after the Greiner-
magnificent budgets in the living memory of thisFahey government years. | shall illustrate how
State, and | am sure the Treasurer would agree witkeriously the Government regards the needs of

my gracious comments. regional New South Wales. All honourable members
would have had an opportunity to read the landmark

The Hon. M. R. Egan: It is the greatest. document of the Ilast decade on regional
development in this State—a great document, as is

The Hon. I. M. MACDONALD: The the one that | helped write—entitled "Rebuilding

Treasurer has concurred and said that it is th€ountry New South Wales".
greatest. The Treasurer is an economist of note, and
| would have to agree with his comments. The Hon. Virginia Chadwick: Have you read
it?
The PRESIDENT: Order! The Hon. I. M.
Macdonald will address his comments through the The Hon. I. M. MACDONALD: | have read
Chair, not to his devoted audience. it from cover to cover. | would not refer to a
document that | had not read. It lays the groundwork
The Hon. I. M. MACDONALD: From the for the fight of all decent people against the rise of
way honourable members opposite have interjectedne Nation in this State. This document lays the
and carried on this morning, one would have thoughbasis for the regeneration of New South Wales. For
they were the equivalent of the Footscray Bulldogshe benefit of honourable members opposite | shall
on an end-of-season footy trip. The Hon. M. R.quote some features of the Government's strategy to
Kersten would know all about that. It is a pleasureebuild this State. | hope that the Hon. M. R.
to contribute to the budget debate, but this will bekersten will ensure that One Nation is last on his
my shortest ever budget speech in this House. | aticket at the next election and that he will act with
sure honourable members opposite will behe same decency that he has brought to bear on
disappointed, especially the Hon. D. J. Gay, becauseany other issues.
| was planning to speak at great length about Labor's
regional development program. The Hon. D. F. Moppett: Are you going to
be his campaign director? You just endorsed him.
The budget allocates $600 million to regional
New South Wales in an effort to redress the harm The Hon. I. M. MACDONALD: The Hon.
done by the Greiner and Fahey governments, which. F. Moppett is not intending to run for a lower
cut funding to rural and regional areas. One couldHouse seat for the National Party and | am sure that
almost blame the rise of the One Nation party on thbe would not be seduced by One Nation, as other
Fahey and Greiner governments for winding backnembers of the National Party have been seduced,
regional funding in New South Wales. It is a shamen the lead-up to the next election. Yesterday | said
that the Hon. M. R. Kersten has not stated in thishe Hon. M. R. Kersten was in bed with One
Chamber that he will put One Nation last in theNation. Today it is looking as though he could be
preferences, and | challenge him to say that in hiseduced, and | use that word advisedly and with
contribution to the budget debate. great emphasis. | hope that the Hon. D. F. Moppett,
a man of great talent and fine vision, will advise his
The Hon. D. J. Gay: Where were you on colleague to take a strong stand against One Nation,

Monday? that his colleague will show the decency he has
developed from his association with Government
The Hon. I. M. MACDONALD: | was members, and that he will put One Nation last on

present at a committee hearing that morning and His ticket for the seat of Murray-Darling.

was elsewhere that afternoon. There was no

committee hearing on the Monday afternoon so the Then the honourable member might put One
Hon. D. J. Gay must be thinking of the wrong day.Nation last. In fact, he should have a chat with the
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Hon. Virginia Chadwick, a declared and strongin the time available to me | want to refer to the
opponent of One Nation, so that she may advisgeport in detail because it reflects heavily upon the
him, and advise him well, as to the approach heurrent budget that members of this House are
should take with regard to One Nation in the nextdebating, in terms of the resources allocated to
election. | welcome the interjection of the Hon.regional New South Wales, and particularly for
D. F. Moppett for it has given me the opportunity toregional development. As honourable members
put on record the belief of this House in the decencyvould be aware, over the past two or three years
of the Hon. M. R. Kersten in putting One Nation major initiatives have been orchestrated, in effect, by
last on his ticket in the next ballot. the Department of State and Regional Development

to attract investment and jobs to regional New South
[The President left the chair at 11.20 a.m. ThéMNales.

House resumed at 11.48 a]m.
On various occasions | have put forward an

LEGISLATIVE COUNCIL VACANCY assistance program for various projects submitted by
esteemed members of our business community.
Joint Sitting Occasionally the Treasurer has supported those

initiatives by providing assistance for necessary
The PRESIDENT: | report that at a joint regional development projects. | remind honourable

sitting this day Dr Arthur Chesterfield-Evans Wasmembers, for example, of the feasibility funds that

elected to fill the vacant seat in the LegislativeWere provided to the Inland Marketing Corporation

Counci caused. by the resgnation of the ronl® e S o e Parkes ot 1 1 wiscom
Elisabeth Kirkby. | table the minutes of proceedings P P :
S made at a Federal level but reneged on in John
of the joint sitting. , : .
Sharp's attack on regional development in June
1996. The Treasurer again came to the rescue of that
great project and provided further assistance for the

environmental impact statement and other studies.

Ordered to be printed.

BUDGET ESTIMATES

AND RELATED PAPERS In effect, the State Government has carried the

load—probably quite unfairly, given that the Federal
Government should be prepared to assist projects
aimed at rebuilding regional areas. The Federal
Government has failed to deliver one red cent for
those projects. In fact, the only contribution that the

The Hon. I. M. MACDONALD [11.49 am.]: Federal Government made to Parkes airport was to
| was about to quote from a major report released byppoint Mr David Asimas, the Chancellor of Charles
the Government relating to regional developmentsiyrt University—on which | am privileged to
The report, titled Rebuilding Country New South serve—to head an inquiry. David Asimas is a very
Wales is significant because it tackles the majorfine fellow, | might add. The clear purpose of that
issue of how we are to deal with the very dangerouquiry is to nobble and delay the project and to
developments in our society, particularly in regionakllow the Federal Government to avoid providing
New South Wales. The report states: funds for that project.

Financial Year 1998-99

Debate resumed from an earlier hour.

Regional Australia has borne an unfair share of the pain of "Rebuilding Country New South Wales"
structural change that has occurred in the Australian economguggested that it is absolutely vital that the

in the last two decades. This in part has come from the effecté vernment intervene in the market. The r it al
of globalisation and the application of economic rationalism in ove € ervene € market. € report also

an unbridled fashion in some sectors. This has led to majomakes it clear that economic rationalism is
restructuring and rationalisation in the agricultural andundermining New South Wales. One could
manufacturing sectors, deregulation of the services sector iextrapolate and suggest that the impact is the same
areas such as banking, and corporatisation of busineggcross Australia. | will cite the report so that
enterprises. honourable members can appreciate clearly what |
am saying. Speaking of the pain that regional New

The report continues: South Wales has suffered, it states:

Economic commentators, for example, have led us to believe
that intervention by government in the market causes
distortions and that government should only become involved
where there is market failure. Clearly the free market
mechanism has not always delivered to regional New South ) ) .
Wales the range of jobs and services that are available in citiekhat hits the nail on the head! It points to the

such as Sydney. problems in regional New South Wales and

This in part has come from the effects of globalisation and the
application of economic rationalism in an unbridled fashion in
some sectors.
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Australia in the past few years. It is a clear examplenillions to invest, nor will they have access to an
of what can happen with a change in governmentsadequate level of communication in regional areas.
Similar changes will have to occur at the Federalhey will lose out. They will not have full online
level if it is to respond to the challenges of theservices or be able to communicate in this new and
structural development occurring across Australiachanging world. This structural adjustment downside
The New South Wales Government has changed at the heart of what is going on in regional New
direction and is leading the country in that regardSouth Wales.

while the Federal Government continues to pursue

dry economics. For instance, it wants to privatise Pursuant to sessional orders business
Telstra. The people of regional New South Wales dinterrupted.

not like privatisation. | can see the Hon. M. R.

Kersten looking at me intently. QUESTIONS WITHOUT NOTICE

[Interruptior
The Hon. A. B. Kelly points out that the CONSTRUCTION INDUSTRY CREDIT
National Party conference—obviously before the SURVEILLANCE
Queensland election—moved to privatise the
railways. That might be one of those policy mixes The Hon. R. T. M. BULL: | address my
that will be regurgitated in the next three or fourquestion without notice to the Minister for Public
months as people search for answers to the rising/orks and Services. Why has he called tenders for
popularity in certain regional areas of One Nationthe establishment of a unit in his bureaucracy to
At the heart of the problem is economic rationalismbecome a credit surveillance bureau on the
Not more than six weeks ago | was in Inverell toconstruction industry? Why has this decision been
attend some meetings. | had the opportunity to visitaken so stealthily and without public consultation?
the local markets on the Sunday morning prior tdVhat is the Minister proposing to do to protect
going to a meeting that was attended by sucprivate and personal financial information from
eminent figures as Mr Mark Arbib. The market misuse?
stalls displayed a wide range of arts and crafts and
local horticultural products. One stallholder was The Hon. R. D. DYER: In responding to the
distributing One Nation pamphlets. guestion asked by the Deputy Leader of the
Opposition | note that a question in similar terms
| found it interesting that a number of the has been placed on the notice paper in another place
documents | collected from this stall for my researclby the Deputy Leader of the National Party, the
did not, in any shape or form, touch on race. InfHon. George Souris, who has chosen to address his
many areas One Nation has been characterised gsestion to the Premier, for some reason that is not
linking all the structural adjustment and economiaeadily apparent. The question that the Hon. George
rationalisation problems of regional areas to race—Souris has asked is in remarkably similar terms to
Aborigines, Asians or some other group. That ighe question asked by the Deputy Leader of the
how the party endeavours to philosophically desig®pposition. However, the question of the Hon.
its construct. The documents were really designed tGeorge Souris is somewhat confusing in that it
draw together people's concerns about the downsidelates not only to the matter asked by the Deputy
of the structural adjustment in regional areasLeader of the Opposition but to an unrelated
Economic-related documents referred to largenatter—the security of payment issue within the
containers of orange juice imported cheaply frombuilding industry. | am advised that this question
Brazil and Argentina, which impacts on thewas placed on the notice paper only yesterday by
horticultural industry in regions around Griffith. It is the Hon. George Souris. My department is pursuing
subsequently reprocessed and then sent througie matter and | will supply an answer to the Deputy
country areas. Leader of the Opposition in regard to the matter he
has raised. | take the view that | should always give
That was the appeal being made by Onen accurate and complete answer to matters | am
Nation. | ask honourable members to reflect upomuestioned about, and that is exactly what | intend to
that. This Government and all other governmentslo.
have to change course. | hope that the Federal

Government realises that its set of policies may be STONEFISH
okay for those in city areas who have a spare
million dollars to invest in a Telstra float, but people The Hon. A. B. KELLY: My question

in regional New South Wales do not have thosevithout notice is addressed to the Minister for
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Public Works and Services, representing théntroduce better uniformity of sentencing and to
Minister for Mineral Resources, and Minister forhave this sentence reviewed?
Fisheries. Will the Minister advise the House
whether synanceia horrida and synanceia verrucosa, The Hon. J. W. SHAW: | must say that |
more commonly known as stonefish, are to be foun&as somewhat concerned about the reports of this
in New South Wales waters? If so, are theycase but, upon looking at it in detail, | realise that
considered to be venomous? there are some extenuating circumstances which at
least make the decision more understandable. | do
The Hon. R. D. DYER: | am glad that not not particularly want to go into all the personal
only members opposite take an interest in the fishindetails of the case or the difficulties that this person
industry; the Hon. A. B. Kelly also takes a keenhad, but they are difficulties of both a medical and a
interest in the fishing industry of this State and inpersonal nature. Having said that, | make clear my
fish generally. | am able to advise the Hon. A. B.view that with a case involving a medium or high
Kelly that there are two main species of stonefishrange of prescribed concentration of alcohol, at least
the true—sometimes named estuarine—stonefispyima facie it would seem inappropriate to have the
synanceia horrida, and the reef stonefish, synancetaurt find an offence proved but not proceed to a
verrucosa. They are some of the most venomous fistonviction, pursuant to section 556A of the Crimes
in Australian waters and are quite capable of causingct.
death. They are distributed in tropical waters from
India to Australia, northwards from Sydney Harbour, | have made inquiries about this case of the
and north to China and East Africa and the Red Selirector of Public Prosecutions and | am informed
to south-eastern Polynesia respectively. Their habitity Mr Cowdery, QC, that ordinarily he would be
preference is for muddy reefs of mainland estuariesnclined to appeal against a disposition under section
bays, inlets, lagoons and on the fringing reefs o656A for any offence of high-range PCA. |
mainland islands. respectfully agree with the opinion of the Director of
Public Prosecutions in that regard. These are serious
They are a sedentary benthic dwelling speciesffences. Even if they are first offences, one would
with a large head, mouth and pectoral fins. They arexpect a penalty for a medium- or high-range PCA.
mottled and their colour varies to suit theirHe used the expression high-range PCA; |
surroundings, making them extremely wellextrapolated that and included the concept of a
camouflaged and almost indistinguishable from thenedium-range PCA as well.
mud, rock and coral rubble that they rest on. The
venom is located in twin sacs at the base of their In this particular case the Director of Public
needle-sharp grooved spines, which are capable Bfosecutions, after considering all the personal and
piercing a sandshoe. Wounds from the stonefismedical matters to which | have broadly referred,
produce unbearable pain, muscular paralysis, shallolas formed the view that an appeal would be
breathing, cold, white, clammy skin, shock andunlikely to succeed. He expressed the view that
cardiac arrest, and the victim must receive medicakhile the result in this case may be regarded as
attention as soon as possible. The venom imerciful, and even lenient, it is not appealably
denatured by heat. So the standard first-aid treatmemtiadequate. Mr Cowdery has told me that on appeal
is to place the wounded area in hot water until théhe District Court would be bound to take into
venom is rendered powerless. Stonefish antivenersecount all the circumstances considered by the
has also been developed. | am grateful to the Homagistrate, including the effect of a conviction upon

A. B. Kelly for that most important question. Mr Smyth's future employment in the Police
Service. In summary, the DPP thought that the level

SENIOR CONSTABLE of culpability was low. After considering this case

GLENN SMYTH TRAFFIC OFFENCE on its merits, taking into account the subjective

material raised in the medical reports, the Director

The Hon. J. P. HANNAFORD: My question of Public Prosecutions declined to direct an appeal
without notice is directed to the Attorney General. Igpursuant to section 131A(b) of the Justices Act.
it a fact that police officer Senior Constable Glenn
Smyth had a charge of high-range drink-driving | have expressed my respectful concern about
against him dismissed, despite the fact that hthe result of the case, but | have also adverted to the
pleaded guilty in Newcastle Local Court to beingdetailed facts and circumstances. It is impossible for
more than three times over the legal limit? Giverany informed member of the public or member of
that this is yet another example of low penalties fothis Parliament to form a concluded or sound view
crime, what action will the Minister take to about a particular court case without knowing the
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detailed facts and circumstances. The determination  Sydney Observatory was built in a prominent
of sentence in a prescribed concentration of alcohglosition on a ridge on the west side of Sydney
case is not a knee-jerk or mechanistic process. €ove, the site of the colony's first windmill, then a
requires consideration of a multiplicity of facts andsignalling flagstaff and Fort Phillip, which was built
circumstances, and at times, even in a case of thimt as a defence against the French or Russians—
seriousness, leniency or mercy is apposite. It is and | hesitate to say this because of some members
difficult matter. In summary, | express my generalseated behind me—but in case of an Irish uprising.
concern about the result of the case and mpome of the original walls of the octagonal fort are
agreement with the DPP that ordinarily appealstill in place. However, the most dominant building
should be lodged in cases of this kind when an the complex at the top of the hill is the
magistrate declines to convict. But | respect anabservatory itself. Members may recall the tower
understand the final decision of the DPP that thisvith the black time ball which signalled to shipping
was not an appropriate case for appeal. in the harbour, they may think of the classic revival
Government Astronomer's residence with its Italian
The Hon. J. P. HANNAFORD: | ask a villa form, or they may think of the asymmetrically-
supplementary question. In view of the Minister'sdomed observatory wing. Whatever the case, we all
comment on medium- to high-range PCA cases, isoncur as to the building's significance.
he aware that, again in Newcastle Court, on 15 June
another magistrate dismissed four out of six PCA The observatory was built between 1858 and
cases, all in the mid- to high-range category, and iA859 to a design by the colonial architect Alexander
all of those cases recorded no conviction? Is th®awson. It is considered to be the most important
Attorney concerned that these determinations coulcemaining structure associated with the history of
exhibit an attitudinal problem in the Newcastlescience in Australia. Separate cottages were
courts towards this serious charge? Would theonstructed at various times within the fort's walls
Attorney undertake to have all these other casder a signal master and a messenger. The
similarly reviewed? observatory building, and especially the tower, had
fallen into a dangerous state of disrepair until a
The Hon. J. W. SHAW: | would be happy to make-safe operation was carried out in 1994-95. The

have those other cases reviewed as well. process included the removal of loose stone and the
temporary fixing of steel straps around the cornice at
HERITAGE STONEWORK PROGRAM the top of the tower to help stabilisation until repairs

could be carried out. New stone has already been cut
The Hon. J. KALDIS: | address my question to replace missing cornice support brackets around
to the Minister for Public Works and Services. Inthe top of the tower. Work is due to commence on
light of the recent elucidation of the Choragicthe site early in the 1998-99 financial year.
monument to Lysicrates, will the Minister give the
House further examples of how the needs of The historic time ball will be kept intact and
Sydney's most prominent and historic buildings arether work to be carried out on the site will conform
being met through the public buildings heritageto the requirements of the 1991 conservation plan
stonework program? prepared by Dr James Kerr. The whole program of
repairs will take up to five years and cost $4.8
The Hon. R. D. DYER: | acknowledge the million. The repair work will include the facades of
sustained interest that the Hon. J. Kaldis is showinthe residence, the observatory itself and other
in the heritage stonework program of thebuildings on the site. When the restoration work is
Department of Public Works and Services. | trusfinished, the Government will have returned one of
that some members have made the short trek to tf&ydney's most delightful building groups in one of
monument | referred to in a response last week tthe more sublime parts of the city to the people.
see first-hand the fine work of our modern artisansLocals and tourists will be able to enjoy its pleasure
In my response today | would like to engage thdn safety.
interest of members of this House in the Sydney
Observatory. | will move from classical Greek SOUTH SYDNEY HEROIN SHOOTING
drama to the scientific and military world of GALLERIES
nineteenth century colonial Sydney. Sydney
Observatory may not be the largest building, but it is Reverend the Hon. F. J. NILE: | wish to ask
one of the most historic and significant buildings inthe Attorney General, as first law officer and
Sydney. representing the Minister for Police, a question



6516 COUNCIL 25 June 1998 QUESTIONS WITHOUT NOTICE

without notice. Is it a fact that South Sydney Cityand with scientific precision allegations of gender

Council plans to open two heroin shooting galleriesimbalance in the wages structure in both the public

in addition to its distribution of 2.1 million free and the private sectors. | am sure that we will all be

needles for heroin use each year? Is it a fact that tiieuch better informed, if no wiser, as a result of Her

Joint Select Committee Upon Injecting Rooms anddonour's report on that difficult and detailed matter.

the Government rejected the establishment of leg&bbviously, that report will be available to members

heroin shooting galleries in New South Wales? Willof Parliament when it is presented.

the Attorney, as first law officer, immediately direct

South Sydney City Council to obey the law and not ~WORKERS COMPENSATION CLAIMS

set up heroin shooting galleries in its council area?

Will the Minister for Police direct the Acting _ The Hon. B. H. VAUGHAN: My question is

Commissioner of Police to take any necessary actiofifected to the Attorney General. It has been

to prevent New South Wales laws being treated with€Ported that there has been a decline in the number

contempt by South Sydney City Council? of compensation claims for e_m_ployment_ injuries in
New South Wales. Can the Minister confirm this?

The Hon. J. W. SHAW: It is correct, as )
Reverend the Hon. F.J. Nile has asserted in his  1he Hon. J. W. SHAW: Latest data available
question, that both the Government and the relevaltrtom WorkCc_)v_er Ne"_V South .Wa"?s indicate that
parliamentary committee rejected the idea of thgmployment' Injury claims received in 1996-97 were
establishment of shooting galleries in New Soutl]ihe Iowest_m f|ve_ years. Ther_e_ were 173 workers
Wales. All | know about the particular matter raisedpompensatlon claims for fatalities and 15,605 for

by the honourable member is from what | have rea juries in 1996 97,_the lowest since 1992-93, when

in the newspaper this morning. It is a reasonabl ere were 156 claims for fatalities and 12,285 for

Y _Injuries. Employment injury claims include those

request by the member that both my administration : .

. - . . resulting from workplace accidents, as well as non-

and the acting Commissioner of Police consider the s . o

. ) : i workplace injuries while the worker is still on duty,
legality of what is being proposed. | will do that and

il pass on the question to the Minister for Pol'ceand occupational diseases. The reduction is
Wil p . questio nl ICCattributed to a 44 per cent drop in industrial deafness
to enable his consideration of the matter.

claims, which have fallen from 10,684 in 1995-96 to

5,979 in 1996-97. This is due to loopholes being

closed to ensure that a more genuine level of claims
is received. Industrial deafness claims soared in the
early to mid 1990s with the growth of companies

3e’touting for business.

PUBLIC SECTOR SALARIES

The Hon. PATRICIA FORSYTHE: My
guestion without notice is directed to the Attorne
General and Minister for Industrial Relations. Is h
aware of f'gwes from the Australian B_ureau of The Carr Government introduced legislative
Statistics which show that for the period from

amendments in 1995 which prohibited unscrupulous
February 1997 to February 1998 the wage of a malaaims chasing and claims for small losses of

worker in the New South Wales public Sectorhesring of less than 6 per cent. We are now seeing
increased by nearly 11 per cent compared with onlyhe penefits of those changes. The mere halving of
8.5 per cent for a female worker in the publicyeafness claims represents a saving of more than
sector? Is he aware that figures for the same periagho million. The latest figures also show that the
show that the private sector female wages wergymper and incidence of employment injuries in
increasing at a faster rate than the male wagesdge-97 were down 4 per cent compared with the
Given the Labor Party promise during the lastyrevious financial year. The total cost of
election to develop strategies to correct the gend@mployment injuries in 1996-97 was $864 million, a
pay imbalance, how does the Minister explain thateduction of $17 million on the previous year.
after more than three years of his party inTrades assistants and factory hands recorded the
government, pay equity is still a long way fromhighest incidence of employment injuries—82.8
being achieved, particularly within the New Southinjuries per 1,000 workers. The incidence was also
Wales public sector? high for construction and mining labourers at 80.8

per 1,000 workers.
The Hon. J. W. SHAW: | suspect that the

statistics cited by the honourable member are Across industries, non-building construction,
somewhat simplistic but | will examine them inwhich includes civil construction, had the highest
detail and then respond. The Government hacidence of employment injuries at 105.8 per 1,000
initiated an inquiry into pay equity in the wagesworkers. The incidence of employment injuries for
structure, which is now reaching its conclusion: themales was about 2.2 times that for females. Claims
final submissions may have been put to Justicéor occupation diseases fell from 11,473 in 1995-96
Glynn. The inquiry has examined in elaborate detailo 6,849 in 1996-97. While it is always pleasing to
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see a drop in employment injuries, the Governmergigned? If so, who is the successful contractor and
is certainly not complacent about workplace safetywhen will construction of the bridge begin?
Any injury is one injury too many.
The Hon. M. R. EGAN: | will refer the
TOTALIZATOR AGENCY BOARD SHARE question to my colleague the Minister for Roads for
ALLOCATION a detailed answer. | am not conversant with the
issues raised by the honourable member but | know
The Hon. J. M. SAMIOS: My question is to that there is an allocation for Woronora Bridge in
the Treasurer. Why did the Government cash the budget currently before the House. From
$10,250 cheque from a TAB investor, Mr Barry memory, the project has a total cost of $30 million
Barnett from the northern beaches, when he has $33 million. | will refer the question of how
been told that no shares will be allocated to himMany lanes there will be on the bridge to the
Will the Treasurer investigate this matter urgentlyMinister for Roads.
and give a commitment to refund the full $10,250

plus interest? How many complaints have the TAB WATERFRONT DISPUTE
hotline and the Treasurer's office received from
disgruntled investors? The Hon. I. M. MACDONALD: My question

is to the Attorney General, Minister for Industrial
The Hon. R. B. Rowland Smith: | am one of Relations, and Minister for Fair Trading. Will the
them. Minister elaborate on the proposed framework
agreement between Patrick stevedores and the
The Hon. M. R. EGAN: What are you Maritime Union of Australia and its relationship to
disgruntled about? You have made a profit of mordNew South Wales industrial policy under the State
than $77. You might think that is a puny amount butLabor Government?
for lots of people it is significant. The Hon. J. M.
Samios should not have told Mr Barry Barnett that The Hon. J. W. SHAW: It is pleasing that
he will not get shares, because he will get shares. Heace is breaking out in the Australian stevedoring
his cheque has been cashed, he will get shares. Homdustry and ordinary work is resuming on the docks
many did he apply for? How many is he entitled to?of New South Wales. That is to the advantage of
our export trade and our economy. It is no thanks to
The Hon. J. M. Samios: That is not specified the Federal Government. Mr Reith has kept a very
in the letter but the cheque for $10,250 was sent olow profile recently. He has not been as apparent on
26 May. the media as he was in the heyday of the dispute,
when he thought there would be a king hit against
The Hon. M. R. EGAN: He will get his the union and the workers. Frankly, it s
shares. He will get what he is entitled to. objectionable that these ordinary, decent Australian
people are portrayed as villains because they are
The Hon. D. J. Gay: Do you promise that? earning a certain annual salary.

The Hon. M. R. EGAN: Yes, | do. Honourable members should not react with
shock or horror to the fact that workers can earn

WORONORA BRIDGE $50,000 to $60,000 a year. A worker with that
income would not find it a huge amount on which to

The Hon. ELAINE NILE: | direct my raise two or three children, and could earn it only by

qguestion to the Treasurer, Minister for Stateworking significant amounts of overtime. It is to the
Development, and Vice-President of the Executiveredit of the parties—and contrary to the will of the
Council, representing the Minister for Transport, and-ederal Government—that we have secured re-
Minister for Roads. Is it a fact that following the employment of the union members by Patrick
December fires at Menai the Premier announced thabmpanies, voluntary retrenchment of about 400
the Government would begin to build a new bridgeworkers with an appropriate redundancy package,
and adjoining roadworks over the Woronora Rivewoverhaul of work practices such as the abolition of
starting in January, yet there is no sign of thedouble-header shifts, increased management control
successful tenderer in the area? Does the delaf rostering, contracting out of non-stevedoring work
indicate that the Government is considering theuch as cleaning and security, and the introduction
community concern that a four-lane rather than thef annualised salaries to minimise overtime.

planned two-lane bridge would be better suited to

the volume of traffic flowing through the area? Has To his credit Mr John Coombs put that
the contract for the construction of the bridge beeproposition on the table some months ago. He said
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that if there was a suggestion that overtime is beinglackouts, | suggest they contact the Hon. D. J. Gay,
created artificially the salary should be annualisedvho | am sure will pass the message on to me.
and the overtime payments averaged in an effort to
remove any incentive for inadequate work on BUSINESS REGIONAL HEADQUARTERS
ordinary time shifts. That could have been achieved ESTABLISHMENT
without the trauma experienced by 1,500 families
throughout Australia and without the dismissal of The Hon. E. M. OBEID: My question
workers in some ports where there had been nwithout notice is to the Treasurer, Minister for State
allegations of impropriety or improper work Development, and Vice-President of the Executive
practices. The Prime Minister virtually conceded thaCouncil. Is the New South Wales Government still
people were dismissed simply because they wemanaging to attract new regional headquarters to
members of a union, as was their legal right andNew South Wales?
entittement not only under Federal laws but under
international conventions about freedom of The Hon. M. R. EGAN: Indeed we are. | am
association. pleased to inform the House of yet another big win
for Sydney and for New South Wales. Last
The Federal Government does not emerg&/ednesday the Premier launched the new Asia-
from this saga with any credit. The company, thePacific Data Centre for Lexmark International
National Farmers Federation and the Federgustralia) Pty Ltd. The relocation of that company's
Government were content to use the work force as @ata centre from the United States of America to
scapegoat. In reality the so-called battle forSydney represents a $25 million investment over the
waterfront reform was little more than an excuse fonext five years.
the Federal Government to advance its hard-line,
political agenda for industrial relations, and its The Hon. J. M. Samios: It is a very good
partisan bias was undisguised. Normallycompany.
governments, Liberal or Labor, have played an
honest broker role in industrial relations. The Hon. M. R. EGAN: It is indeed a very
Government has always reserved the right tgood company. Lexmark International is one of the
intervene and to broker a deal between parties largest developers, manufacturers and suppliers of
they are locked intransigently in controversy.printers. It employs 200 people Australiawide,
However, this Government is an exception. Time$ncluding 150 staff in New South Wales. It already
have apparently changed for the Liberal Party ihas regional headquarters and a domestic call centre
Australia. There has been a qualitative shift and nown Sydney. That company has chosen Sydney as the
the Federal coalition Government will be an activdocation for its Asia-Pacific data centre, ahead of
and partisan player, though rather crude andtrong competition from Hong Kong, India and
incompetent, as its actions have proved. Singapore. This is an enormous vote of confidence
in the State's economy.
ERSKINEVILLE AND MACDONALDTOWN
STREET LIGHTING FAILURE Lexmark International joins companies such as
Cathay Pacific Airways and American Express
The Hon. D. J. GAY: My question without International Inc. in setting up regional headquarters
notice is to the Treasurer, Minister for Statein Sydney because of our cultural and linguistic
Development, and Vice-President of the Executiveliversity. Almost every day we win new regional
Council. Does he recall that yesterday in questioheadquarters. Recent wins include Rockwell
time he told the House that he would go out and fixAustralia Pty Ltd, Schneider Asia-Pacific, Oracle
the street lights in Erskineville himself if they were Systems (Australia) Pty Ltd and First Data
not switched back on immediately when a problenResources Australia Ltd. Since 1995 the Government
arose? For the information of the residents ohas welcomed 120 new regional headquarters and
Erskineville the Treasurer's daytime ministerialoperating centres for New South Wales. That is not
telephone number is 92283535. However, aa bad record—120 since 1995. Sydney is nhow home
streetlighting problems are generally prevalent ato 63 per cent of the nation's 400-plus regional and
night, will the Treasurer supply an after-hoursAustralian headquarters and almost half of
number to the House so that he can be on call 2Australia's $70 billion information technology and
hours a day to fix street lights at Erskineville? telecommunications industry. | am sure all
honourable members would like to join with me in
The Hon. M. R. EGAN: If anyone anywhere congratulating Lexmark International on its decision
in the State has any problems with after-hour$o relocate its data centre from the United States of
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America to Sydney and wish it well with its new opportunities for our producers. Surprisingly,

operations. Australia accounts for only a tenth of the
international trade in our own native flowers. | was
MAITLAND BASKETBALL ASSOCIATION taken aback to learn that South Africa exports more

kangaroo paw to Japan than we do, and that Israel
The Hon. Dr MARLENE GOLDSMITH: sells more eucalyptus foliage to Europe than we do.
My question without notice is addressed to theThat is a situation that must be turned around, and
Minister for Public Works and Services. Theby working with industry we are starting to do just
Minister would be aware that the Maitland that.
Basketball Association is lobbying the Federal
Government to provide funding for the $2.25 million The Government has put in place a number of
basketball stadium. Is the Carr Governmentnitiatives to strengthen the cut flower industry. One
supporting this application for funding under theof those is a series of cut flower export forums that
federation, cultural and heritage project programs? kive practical information and valuable stimulus to
not, why not? If so, why did the Carr Governmentthis growth industry. The second of those forums
reject the application of the Maitland Basketballwas held just a few weeks ago in Grafton. | am told
Association for State government funding for thethat more than 200 people discussed the commercial
complex? realities of cut flower production and how new
industry players in the north of the State can get a
The Hon. R. D. DYER: It is not immediately share of the growing export market. The export
apparent to me why | should be aware of lobbyingnarkets for our cut flowers are expected to rise
activities by the Maitland Basketball Association forfrom $27 million this year—bear in mind that was a
funding sought from the Federal Government. B0 per cent increase on the past two years—to more
point out to the Hon. Dr Marlene Goldsmith that thethan $40 million by the year 2000.
Department of Public Works and Services is not a
budget sector agency and does not hand out money The Hon. Virginia Chadwick: Even with the
to applicants. On the other hand, the Department dfsian crisis.
Public Works and Services is a body that charges
for its services. That has been the case for a number The Hon. M. R. EGAN: Yes, even with the
of years. In the ordinary course of its business thésian crisis. There is a huge market for cut flowers.
Department of Public Works and Services is &ven if the total market were to decline by 5 per
project manager. It constructs schools and hospitatent, we could much better than the current 10 per
and provides other infrastructure for the State. Whgent. | am told that the industry currently employs
the honourable member chose to direct the questiabout 3,000 people across New South Wales.
to me is beyond my understanding.
The Hon. D. J. Gay: When did you go to
CUT FLOWER INDUSTRY Crookwell?

The Hon. DOROTHY ISAKSEN: My The Hon. M. R. EGAN: | have been to
guestion is directed to the Treasurer, and Ministe€rookwell. Not only did | not see any gladdies but |
for State Development. What is the Governmentid not see the Hon. D.J. Gay. If the industry
doing to encourage the cut flower industry in Newcontinues to perform as well in the future as it is
South Wales? performing now, it will provide a vital source of

employment for regional communities well into the

The Hon. D. F. Moppett: Cutting the tall next century.
poppies.

MULTICULTURALISM

The Hon. M. R. EGAN: This is a question
about cut flowers, not cut snakes. When we get to The Hon. FRANCA ARENA: | ask a
cut snakes, we will hand over to the Hon. Drquestion of the Treasurer, representing the Premier,
B. P. V. Pezzutti. | am pleased to advise the HousBlinister for the Arts, and Minister for Ethnic
that the Government has helped the cut floweAffairs. Is your Government concerned about the
industry increase exports by nearly 50 per cent, tocrease in racism and opposition to multiculturalism
some $27 million in the past two years. Now,in our society? Has the Government considered a
through the use of grower networks and exportampaign to promote harmony and unity on a
advice, the Government is helping the industrsimilar line to that used in the "I am an Australian
expand into the lucrative Japanese and Hong Kongo" campaign? What initiative has the Ethnic
markets. Both those markets will provide realAffairs Commission taken to ensure that all
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Australians understand the benefits of living in a HRJ FINANCIAL SERVICES
multicultural society?
The Hon P. T. PRIMROSE: | ask a question
The Hon. R. B. Rowland Smith: "Make them without notice of the Attorney General, Minister for
speak English." Industrial Relations, and Minister for Fair Trading.
Can the Minister inform the House about the recent
The Hon. M. R. EGAN: That was unworthy activities of a company that offers over-the-

of the Hon. R. B. Rowland Smith. telephone financial advice?
The Hon. Dr B. P. V. Pezzutti: That is what The Hon. J. W. SHAW: | thank the
the Premier said. honourable member for his question. Recently a

company called HRJ Financial Services came to the
The Hon. M. R. EGAN: It was the insulting attention of my department when it first offered its
way in which the Hon. R. B. Rowland Smith madeservices in New South Wales. That company had
the comment. No intelligent person would doubt thébeen active, | am informed, in far north Queensland,
huge benefits of multicultural diversity to Sydney,where it had come to the notice of Queensland
New South Wales and Australia. One has only t@onsumer protection authorities. HRJ placed
wander around this great city of ours to realise hovadvertisements in local newspapers offering personal
our lives have been enhanced by immigration to thibans from $1,000. The advertisements read
country, particularly in the past 50 years or so. It'Pensioners welcome, bankrupts, bad credit OK. No
truly is incredible. | will refer the question to the credit checks". Readers were directed to dial a 1900
Premier for a detailed reply. number, which the advertisement clearly said cost
$4.95 a minute, an extremely high rate.
EAST CIRCULAR QUAY
One Armidale single mother, who had been
The Hon. Dr B. P. V. PEZZUTTI: | ask the refused credit by her local banks, called the number.
Treasurer, Minister for State Development, andhe has alleged HRJ used obvious delaying tactics,
Vice-President of the Executive Council,including putting her on hold and using a non-
representing the Premier, Minister for the Arts, andEnglish speaking operator, so that she had to repeat
Minister for Ethnic Affairs, a question without all her details to another person. The financial
notice. Has the Premier honoured his commitment tadvice, when it finally came, was, "You should start
accompany the Lord Mayor to meet with the Primea savings plan and try the credit union.” Other
Minister to discuss a rescue package for eagieople were told to "open a bank account and get a
Circular Quay? If not, when does he intend to dccredit rating”. The Armidale woman was charged
sS0? $200 for two 20-minute calls. Other callers were
billed similar amounts. The simple information the
The Hon. M. R. EGAN: | will refer the Armidale mother received from the company could

guestion to the Premier. have been obtained free of charge from her bank
manager, or indeed from the Department of Fair

MARINE PARK ESTABLISHMENT Trading.
The Hon. I. COHEN: | ask a question of the Further complaints about this company have

Attorney General, Minister for Industrial Relations,been received by the Department of Fair Trading,
and Minister for Fair Trading, representing thewhich is now investigating the company and
Minister for the Environment. Where are theendeavouring to obtain redress for affected
regulations that will give effect to and implementconsumers, including the single mother from
the State's two marine parks, Solitary Islands anfirmidale. The Department of Fair Trading so far
Jervis Bay? Is the Minister convinced that despitdias been successful in having the wording of the
the enthusiasm expressed by both the National Parkslvertising altered, to remove inferences that it
and Wildlife Service and New South Walesbelieved were misleading. Until the department's
Fisheries officers, implementation is being delayednvestigations are complete, | would warn all New
by the lack of a cohesive, independent secretariat f@outh Wales consumers to be extremely careful
the Marine Park Authority? when dealing with HRJ Financial Services. | have a
strong objection to the way that this company has
The Hon. J. W. SHAW: | undertake to refer targeted pensioners and other vulnerable people
the honourable member's question to the Minister fowhen it comes to credit. These people would be
the Environment and obtain a reply. much better advised to consult the many free
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financial advice services provided by communitywhich in all fairness the Government could not deny
agencies with funding from the Department of Faithem access. Furthermore, when government
Trading. | can assure the House that my departmeagencies define briefs they are required to identify
is keeping a close watch on HRJ Financial Servicewhether the designs are intended either for reuse or
and will continue to act on behalf of consumersas a one-off service. This allows consultants to price

affected by that company. this aspect of their services accordingly. When
competitive proposals for designs are sought—either

GOVERNMENT CONTRACTS through contractors, as in design and construct
INTELLECTUAL PROPERTY projects, or consultants—to carry out designs
GUIDELINES directly for Government, intellectual property

contained within the unsuccessful tenders is

The Hon. J. H. JOBLING: | ask a question protected and remains the tenderers' property. The
of the Minister for Public Works and Services. WhyNew South Wales Government code of tendering for
does the Department of Public Works and Servicethe construction industry clearly states under section
not have a manual for intellectual property? Givert.2:
that other States, notably Queensland, have produced
specialist comprehensive manuals on intellectual Confidentiality of information, particularly intellectual
property, when will the Minister meet the challenge property, must be observed throughout the tender process.

of intellectual property rights in capital works . _
proposals for the private sector? Also, when privately funded infrastructure proposals

are sought, the intellectual property of unsuccessful
The Hon. R. D. DYER: | note that some Proponents is protected. This commitment is clearly

questions regarding intellectual property, as thaeutlined in the "Guideline for Implementation of
matter relates to the Department of Public Workdnfrastructure —Partnerships”, issued by the
and Services, were asked, principally by the Hon. DPepartment of Public Works and Services. The
B. P. V. Pezzutti, during the estimates committe@uidelines recognise that if Government seeks access
sitting last Monday. Some of the responses wert® any such intellectual property, it is required to
taken on notice within the estimates committeénake an offer of purchase. Finally, the Australian
context. However, the Government's position orProcurement and Construction Council—a peak
ownership of intellectual property for such workbody that represents all government procurement and
carried out by design consultants, which include§onstruction agencies across Australia—recently held
copyright, has been very well established over théiscussions with the Australian Council of Building
years and is consistent with the positions of all othePesign Professions, which represents the design
State and Federal government jurisdictions. consulting profession, on the issue of intellectual
property ownership. The Australian Council of
Intellectual property created by a consultanBuilding Design Professions has, in these
undertaking an assignment for a government agend}jscussions, accept the Government's position on
belongs to the Government. The rationale for thi®wnership and the two bodies are now negotiating
approach is twofold. First, as the Government i®n how the Australian standard for consultant
responsible for defining a consultant's commission, fgNgagement contract conditions will reflect this. |
believes it has a right to claim any intellectualPoint out that this matter is not dealt with on a
property that is created. After all, if Government didPartisan basis. All construction Ministers throughout
not supply a commission in the first instance—andtustralia are engaged in these consultations, and the
an associated payment for the service provided_tr@nstruction Ministers will want to deal with the
intellectual property would not exist. Second, bymatter on an Australiawide and completely non-
clearly declaring its position upfront regardingPartisan basis.

ownership, the Government is not subject to disputes
over intellectual property rights. This aspect is REGISTRY OF BIRTHS, DEATHS AND

extremely relevant when one takes into account the MARRIAGES
large quantity and variety of work carried out by
government agencies. The Hon. CARMEL TEBBUTT: My

question without notice is directed to the Attorney
| should point out that, in recognition of the General. Will the Attorney inform the House of the
effort made by consultants in completing theirmajor plans and priorities of the Registry of Births,
commissions, standard New South WaledPeaths and Marriages over the next 12 months?
Government consultant engagement contract
conditions allow consultants to use any intellectual The Hon. J. W. SHAW: | can inform the
property that is created, subject to approval, and tblouse that the Registry of Births, Deaths and
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Marriages is undertaking the conversion of all birthof its products and services to clients and electronic

death and marriage records from 1856 to 1952 tmdgment of applications by clients.

electronically accessible media. That project will

involve the conversion of approximately eight MUNMORAH POWER STATION

million records and will provide the registry with a

complete duplicate set of irreplaceable records The Hon. M. J. GALLACHER: My question

relating to the lives of New South Wales residents. without notice is directed to the Treasurer. Can the

Treasurer guarantee that there is no truth in growing

The Hon. M. R. Egan: What about before speculation on the central coast that the Government

18567 is preparing to close Munmorah power station?

The Hon. J. W. SHAW: | do not know the The Hon. M. R. EGAN: Of course,
answer to that. The project supersedes previoddunmorah power station will always be there.
plans to microfilm these records following a detailed
evaluation of the technology now available. The The Hon. M. J. GALLACHER: | ask a
electronic lodgment of death registration informatiorsupplementary question. If the Treasurer will not
following evaluation of the recent pilot program hasrule this out, is this the prelude to privatisation of
been extended. Work is continuing on streamlininghe State's electricity industry?
the process of registration of deaths and improving
the quality and completeness of information The Hon. M. R. EGAN: Talk about a linking
collected. A further review of the death registrationof non sequiturs to come up with an absurd
form will take place in conjunction with the review proposition! The Hon. M. J. Gallacher has just done
of the medical certificate of cause of death formit.
later this year.

DUTIES ACT

The registry has established a working party
with the Australian Funeral Directors Association, The Hon. A. B. MANSON: | ask the
the Australian Bureau of Statistics and New SoutfTreasurer, Minister for State Development a
Wales Health to pilot electronic data transfer ofguestion without notice. Will the Treasurer advise
death registration information directly from funeralthe House on community response to the recent
directors. In 1998-99 the registry will investigatechanges made to the Duties Act?
options for a telephone call centre to improve client
access to its services, and the potential for electronic  The Hon. M. R. EGAN: In 1994 the then
ordering of certificates via the Internet and telephon&overnment and the Office of State Revenue set
systems. The registry's new corporate identity wilbbout the task of developing legislation that would
be incorporated in all publications to facilitate clientmake the job of paying and collecting stamp duties
recognition and access to registry services. In closeasier for all concerned. At that time stamp duties
consultation with both staff and relevant unions, thdegislation in Australia was in a state of chaos, being
registry has completed an organisational restructui® hotchpotch of stamp duty provisions cobbled
in line with new technologies and procedures. Theogether over the past 80 years. Taxpayers and their
year 1997 saw the completion of a comprehensivagents had all been scathing of the vagueness of the
restructuring of the organisation. The result is degislation's language. They were uncertain about
flexible workplace that is ready to capitalise on itstheir obligations and disturbed by the very real
existing and emerging technological infrastructure byhreat of one transaction being taxed a number of
redesigning and streamlining its labour-intensivdimes because of inconsistent legislation across
processes. different States and Territories. Against this

backdrop the Office of State Revenue set about

The registry will continue the development ofdeveloping draft legislation that would be simple,
new discretionary products, including investigatiorfair and equitable; reflect modern business practice;
of commemorative marriage and death certificatese inexpensive for clients to comply with and for
The registry's new corporate identity and logo argevenue offices to administer; achieve uniformity;
being incorporated into customer informationand be drafted in contemporary language.
products, including brochures and the registry's new
web site. The registry, working with the In short, the aim was to produce order from
department's information technology service, hashaos. | am pleased to say that the new Duties Act,
established a successful home page, receiving avhich takes effect from 1 July this year, has
average of 570 hits per day from its customers. Thachieved just that. Members do not have to take my
registry is now investigating the electronic deliveryword for that, although | am confident that they will.
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The new bill has received overwhelming support corporate plan 1997-2000—to help industries and the
from key industry groups across Australia. | shall community to adopt recommended and codified animal
. . . . welfare practices. The New South Wales feedlot manual

name a few: the, Franchise C,To.uncn of AUStra‘,ha’ the contains detailed advice about the need for shade and cooling
Pmpertly Council 0f. AUStral!ag the F_ederat|0n .Of in situations where excessive heat load may occur and also
Australian Commercial Television Stations; the Life explains in detail the early signs whereby this problem can be
Investment and Superannuation Association of detected. My department is doing all that is reasonably
Australia: the Australian Finance Conference: the possible to ensure that feedlot cattle in New South Wales are

! ) . . t unduly affected b ive heat load.
Australian Copyright Council; and the Law Society not unduly aflected by excessive heat foa
of New South Wales. LIFE SAVER HELICOPTER SERVICE

The Government has also gone to great lengths

to ensure that taxpayers around New South Walqﬁ

. . . . : r B.
are familiar with the way in which the new Act will

The Hon. R. D. DYER: On 21 May the Hon.
P. V. Pezzutti asked a question without notice
80ncerning the lllawarra-based life saver helicopter

oper.ate. Smcg Iat(_e last year more than 5services. The Minister for Health has supplied the
seminars—33 in regional New South Wales_hav?ollowing answer:

been held to explain the workings of the new
system. By the time _the bill ComeS, into  effect, It is essential that the planning of medical retrieval services is
nearly 3,000 people will have seen first-hand how considered in the context of the best use of all forms of
the new system will work. All OSR staff working  transport and networking across New South Wales.
under the new Act have had special training. Arrangements for a new medical retrieval helicopter service
Computer systems have been modified, and will for the south-east of the State are being finalised. On 17 June

1998 the Carr Government signed an agreement with the
have been fu"y tested by 1 ‘]u'y' All forms have Australian Capital Territory which is the final link in a

been redesigned and will be ready for the starting comprehensive network of helicopter medical retrieval
date. This new legislation will herald a new era in services. Officials from both governments formally established
stamp duty administration. | congratulate everyone @ joint operating company which will run the south-eastern
on their involvement. service. Once the establishment of that company is finalised, it
will then sign a contract with Lloyd Helicopters to provide the
. service. The helicopter is expected to be operational within 12
If honourable members have further questions, g 16 weeks.
| suggest they put them on notice.
This new service will benefit families in the south-east of the
FEEDLOT ANIMAL WELFARE State who live in coastal fishing villages and towns, who live
in and visit the Australian Capital Territory and the ski fields,
and who travel the roads through that part of the State.
The Hon. R. D. DYER: On 26 May the Hon. Emergency medical retrieval in the Wollongong region will be
R. S. L. Jones asked a question without notice comprehensively covered by helicopters from both Sydney and
regarding feedlot shade and cooling. The Minister Canberra. Both the New South Wales and ACT governments
for Agriculture, and Minister for Land and Water 2&¢© committed to providing a high quality emergency medical

. h lied the followi . retrieval network, and the joint operating company will ensure
Conservation has supplied the following response: the delivery of services across the State and Territory borders

will be jointly and efficiently co-ordinated.
Yes, requirements for shade and cooling mechanisms are
included in the national guidelines for beef cattle in feedlots in INVERELL COMMUNITY HEALTH CENTRE
Australia—2nd  edition, 1997—which incorporates the
Australian code of practice for the welfare of cattle in beef
feedlots and the Australian model code of practice for the The Hon. R. D. DYER: On 21 May the Hon
welfare of animals—cattle. The Standing Committee onHelen Sham-Ho asked a question without notice
Agriculture  and  Resource Management endorsed thesgoncerning access to the Inverell community health

guidelines. A copy of the relevant extracts is attached. As fa[:entre The Minister for Health has provided the
as my department is aware, all approved feedlots in Nevﬁqllowi.ng response:

South Wales have adequate protection. It should be noted th
the development of any feedlot with a capacity of 50 or more
head has required consent since August 1993 under State The community health centre was relocated to the grounds of
environmental planning policy—SEPP—30 legislation. Also, Inverell District Hospital as this provided an opportunity for
approved feedlots in New South Wales are not located in the the centre to offer a more comprehensive range of services in
area depicted by the Bureau of Meteorology temperature map superior accommodation. New England Health Service has
where temperature exceeds’@0for an annual period of 750 been aware that some members of the community have found
hours. the new location difficult to access and the health service has
been examining ways of overcoming this problem. The health
Research conducted by my department has shown that service advises that arrangements have been made for Inverell
providing shade for feedlot cattle is beneficial in some Bus Company to run a service to carry people from Inverell
circumstances, but not in others. Its effectiveness depends on a central business district to the community health centre. The
range of climatic and management factors. This knowledge has service will run hourly between the hours of 9.30 a.m. and
been incorporated into the codes of practice. Furthermore, it is 12.30 p.m. It is understood that in exceptional circumstances
one of the strategic directions of my department—see passengers may also be collected from their homes. The new
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community health centre provides considerable benefits to theonceming the legal costs of Robert Joseph Dunn. |

community. The transport arrangements organised by thsan now provide the following answer:
health service will ensure that all people in the community are )

able to take advantage of these facilties. In response to the first and second part of the honourable

member's question, | am advised the answer is His Honour
BATTERY HEN WELFARE Justice John Dowd, QC, at the time he was Attorney General.
In response to the fourth part of honourable member's
The Hon. R. D. DYER: On 2 June the Hon question, | can advise that | have refused the request for ex
R. S. L. Jones asked a question without notice 9ratafunding.
regarding ventilation for caged layer hens. The
Minister for Agriculture, and Minister for Land and
Water Conservation has provided the following
answer.

Questions without notice concluded.
PETITION

The Prevention of Cruelty to Animals Act—POCTA—states in ~ Suspension of Standing and Sessional Orders
part:
) The Hon. JANELLE SAFFIN [1.01 p.m.]: |
For the purposes of this Act, a reference to an act of . .
cruelty committed upon an animal includes a reference toSeek Iea\_/e to move a motion to suspend _standlng
any act or omission as a consequence of which the anim&@nd sessional orders to allow the presentation of an

is unreasonably, unnecessarily or unjustifiably: irregular petition from 35 members of the New
South Wales Bar concerning the removal from office
@-... of Justice Bruce.

®)...
Leave not granted.

(c) exposed to excessive heat or excessive cold, or
[The President left the chair at 1.01 p.m. The House
@- .. resumed at 2.30 p.in.

Conviction for an offence of cruelty may result in a maximum

penalty of $5,500 or six months imprisonment, or both, and in CONDUCT OF JUSTICE VINCE BRUCE

the case of a corporation a fine of up to $27,500. The model

code of practice for the welfare of animals—domestic The Hon. J. W. SHAW (Attorney General,

poultry—3rd edition, will shortly be referenced by regulations Mini : ; P
) - i inister for Industrial Relation nd Minister for
under POCTA. Sections 6 and 7 refer in turn to ventilation ster 1o dustria elations, and ster 1o

and temperature. The egg industry has instituted arFalr Tradlng) [2'30 p.m.]: | move:

independent animal welfare auditing process on layer farms

throughout New South Wales involving the RSPCA to ensure 1. That the following Address be adopted and presented to
that the standards set down in the code are being met. His Excellency the Governor seeking the removal from

office of the Honourable Justice Vince Bruce of the

Supreme Court:

COMPANION ANIMALS EXPERIMENTATION

To His Excellency the Honourable Gordon Samuels,

The Hon. R. D. DYER: On 2_1 'V'aY the Hon-_ Companion of the Order of Australia, Governor of
R. S. L. Jones asked a question without notice the State of New South Wales in the Commonwealth
concerning companion animals. The Minister for of Australia.

Health has supplied the following answer:
May it please Your Excellency—

The New South Wales Health Department is aware of only

one local government in New south Wales that is supplying We, the Members of the Legislative Council of the
dogs from its pound for medical research. No official or State of New South Wales, in Parliament assembled,
independent basis is known for the statement that medical have the honour to communicate to Your Excellency
research is continuing without any problems in countries that the following Address adopted by the House this
have banned research on pound animals. Advice from the day:

Health Department is that overseas medical researchers have

stated that their research has been adversely affected. My That this House, having considered:

colleague the Minister for Agriculture is conducting an inquiry

into the supply of companion animals for use in research and (@) the Report of the Conduct Division of the
teaching. It is therefore important to allow this process to Judicial Commission of New South Wales
conclude before commenting further. concerning complaints against the

Honourable Justice Vince Bruce, dated 15

ROBERT JOSEPH DUNN LEGAL COSTS May 1998; and

APPLICATION (b) the written response of the Honourable
Justice Vince Bruce to the Report of the
The Hon. J. W. SHAW: On 4 June the Hon. Conduct Division of the Judicial

Franca Arena asked a question without notice Commission, dated 26 May 1998,
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and having heard His Honour at the Bar of the based on all of the facts, the evidence, the law and

House, seeks the removal from office by His our |ega| obligations to uphold the law.
Excellency the Governor, under section 53 of the

Constitution Act 1902, of the Honourable Justice .
Vince Bruce, a Judge of the Supreme Court of If I may use an analogy, in a sense we act as

New South Wales, on the ground of incapacity. members of a jury, each individual as independent
as a judge in this case. Extending the analogy it is
fy role now to give honourable members the
benefit of a summing-up of the case, as a judge
3. That a copy of the address made by the Honourabl€Night sum up a case to a jury at its end. | did not
Justice Vince Bruce at the Bar of the House on Tuesdayhave a fixed position on this matter until | read all
16 June 1998, as to why he should not be removed fronfhe evidence, and when | developed my own opinion
office on the grounds set out in the Report of the Conduc§ iy ot reveal it because | did not want to
Division, be also transmitted to the Legislative Assembly. . . .
influence members of this House. | am advocating

I move this motion in pursuance of public duty sothat ho_nqgrable members  act qccqrdlng to thew
that this House can formulate an opinion on théesponsmmtles: to come to an objective conclusion

report of the Conduct Division of the Judicial on the basis of the facts and legal principle.
Commission concerning the Hon. Justice Bruce, a

Judge of the Supreme Court of New South Wales. | I will summarise the facts and circumstances
do so without ill will or partisanship. Indeed, | do so and | hope that each member of the House has had

with reluctance and sadness. | am a committe@n OPPOrtunity to review the material which relates
supporter of judicial independence from theto this matter, for this is an important and, indeed,

Executive and the Legislature, but the separation d¥Storic decision. Unfortunately, not all of the
powers does not mean that a judicial officer foundnformation in the public arena about this matter has

to be incapable of exercising the duties of the offic®€€n based on the objective facts that we must
consider carefully and objectively before each of us

can remain in that office. It does not deny a o . )
parliamentary duty to deal with such a finding, gmakes a decision. | emphasise that there is no

duty stemming from the Act of Settlement of 1700duestion of misbehaviour in this case. The Conduct

in England and entrenched in the New South WalgQivision —of —the Judicial Commission
Constitution by referendum in 1995. concluded—and the Court of Appeal upheld the

legal validity of the finding—that there was an
dncapacity to perform judicial duties.

2. That the Legislative Assembly be requested to adopt al
Address in similar terms.

| was obliged by statute to table in this Hous
the report of the Conduct Division of the Judicial ) .
Commission as soon as practicable. | did so, having It was argued that the current incapacity was
given the judge approximately one week to respon#O°t caused by depression alone, but rather the

in writing. | was also under a statutory duty to causdudge’s inability to complete judgments in a timely
the report to be tabled in the Legislative CouncilManner which has, in this case, come to be called

and | did this also. Parliament has set up b)}he personality trait of procrastination. The majority
legislation a process to consider complaints againgPort of the Conduct Division found that the
judges and we must now all exercise a statutory an'@d'SpUtabW_ demonstrated Incapacity up to February
public duty in this regard. Today | am continuing in1998 remains, although the incapacity has been
the performance of that duty in fulfiling the diminished to some extent by the relieving of the

statutory obligations imposed by the Constitutiorsevere depression. The Chief Justice of New South
Act and the Judicial Officers Act. Wales, Justice Spigelman, stated in the ruling of the

Court of Appeal on Justice Bruce's challenge to the

This is not a political process and | have beerféPort as follows:
careful to maintain an objective approach to it. It
would be a tragic day for New South Wales if the ; e )
. . . the factor of "procrastination" was a substantial cause of the
judge were removed for political reasons, for this incapacity to deliver reserved judgments in the matters before
would be anathema to our system of government— it a fair reading of the report indicates that the Conduct
the Westminster system—in which the judiciary has Division did form an opinion to that effect.
a crucial independence from the parliamentary and
executive arms of government. Weeks agdVe are not passing judgment on the judge because
Government members rightly agreed that ther&e was ill. We are considering whether we agree, on
should be a free—that is, a non-party—vote on thisll the evidence, with the majority of the Conduct
important matter. We act today as a Parliament, nddivision of the New South Wales Judicial
as members of political parties and not for politicalCommission that Justice Bruce's inability to deliver
ends. Each of us must make his or her own decisiospeedy justice, even when given time off from
on this matter; it must be an objective decisiorhearing cases to write judgments, represents an

Notwithstanding the failure of the report to expressly state that



6526 COUNCIL 25 June 1998 CONDUCT OF JUSTICE VINCE BRUCE

incapacity. May | now quote from the conclusion Ofset out in the Judicial Officers Act 1986. The
the report of the Conduct Division, which stated: Constitution Act works in Conjunction with the
Judicial Officers Act. Section 41 of the Judicial
It is the Division's view these substantiated complaints agains(t)fﬁcers Act provides that a judicial officer may not
Justice Bruce could justify Parliamentary consideration of hisDe removed from office unless the Conduct Division
removal from office. The reason for that opinion is that, e o .
having taken into account, pursuant to s.31 the 27 additiond? the Judicial Commission has presented a report in
matters together with the complaints of Commander Beveridggvhich the division expresses an opinion that the
and Mr Bradley, there has been proved an incapacity tgnatter referred to in its report could justify
perform judicial duties judged by any reasonable standard. parliamentary consideration of the removal of the
The number of instances of delay is great. The extent JUdICIaI. (.)fﬂ?er from Of.ﬁce' So the Ju_d|c!a_l
individual delays is unacceptable by any reasonable standarg:.ommISSIOn s report—a judgment by the judicial
The failure to adhere to assurances of performance whicefficer's peers—is the trigger, a necessary
Justice Bruce knew or suspected would be conveyed tprecondition for deliberations by the Parliament.
litigants has been shown to result in both distress and hardshi&nd when that trigger is activated, it is important for
to litigants. Incapacity to perform judicial duties has beenwe Parliament to take the Judicial Commission's

proven to have been present from, at least, early 1995 an .
continues. report seriously.

Parliamentary involvement in the removal of judges | must now refute any suggestions that
of superior courts was a princip|e of greatmembers of Parliament are incapable of performing
importance in English parliamentary and judicialthe role prescribed for them by section 53 of the
history. In relation to the removal of judges, the ActConstitution Act. The proper interrelationship
of Settlement in 1700 was the culmination of a longoetween the Parliament, the Executive and the
struggle concerning the contest for power betweejudiciary which emanates from the Westminster
the English Parliament and the King. That Actsystem of government clearly gives Parliament the
provided that, during good behaviour, judges couldmportant role of being the ultimate supervisor of
not be removed, nor their salaries reduced, except dhe judiciary, in the sense of dealing with dismissal
an Address of both Houses of Parliament. Thereforirom office.
the concept of removing judges only on an Address
to the King by both Houses of Parliament has, since It is not appropriate that the Executive should
1700, been a fundamental feature of the Westminstg@tay a role in this procedure, so that this onerous
system of government. task falls naturally, and importantly, upon the
Parliament. Difficult as it is, when occasion
In the early years of our colonial history demands, the Parliament must consider in the public
judges could be, and were, removed by coloniainterest whether a judicial officer should be removed
authority in England. However, since the lastfrom office. | propose to outline briefly the Conduct
century the protection of the tenure of all superioDivision's proceedings which led to this report being
court judges in New South Wales has been providegresented to the Governor on 15 May 1998. This
for by statute requiring an Address to the Governoputline was set out in the Chief Justice's judgment in
by both Houses for dismissal. It was extended to athe proceedings involving Justice Bruce as follows:
judicial officers by the amendments to the Judicial
Officers Act 1986 and, of course, as a result of the 1. A complaint was made to the Judicial Commission

Constitution Amendment Act 1992 part 9 of the concerning the "ability or behaviour" of Justice Bruce.
Constitution Act was mtrod_uced which contal_ns the 5 | December 1997 the members of the Judicial
pr_esent provisions of 59Ct|0n_53- | would like to Commission of New South Wales appointed a panel of
briefly outline the statutory basis that has taken us to three persons to constitute the Conduct Division for
this point. Section 53 of the Constitution Act sets purposes of exercising the functions of a division in
out the procedure for the removal of a judicial relation to a complaint.
officer. Section 53(2) prowdes: 3. The Conduct Division was constituted by two judicial
officers, the Hon. Terrence Roderick Hudson Cole, QC
... the holder of a judicial office can be removed from the RFD, and the Hon. Justice David Henry Lloyd and, as is
office by the Governor, on an address from both Houses of permitted, one retired judicial officer, the Hon. Dennis

Parliament in the same session, seeking removal on the ground Leslie Mahoney, AO QC.
of proved misbehaviour or incapacity.
4. The functions of the Conduct Division were then "to

Section 53(3) provides that legislation may lay down examine and to deal with complaints referred to it by the
L . Commission".
additional procedures and requirements to be

complied with be_fore a jUdiCial_ officer may be_ 5. The Conduct Division had then to conduct an examination
removed from office. That additional procedure is of the complaint. It decided to conduct a hearing.
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6. The commission had power to classify a complaint ajnto account by it, and found that there was an

"serious" in the following circumstance: "If the grounds of incapacity in the judge to perform judicial duties
the complaint, if substantiated, could, in its opinion, justify and that that had been proved '
parliamentary consideration of the removal of the judicial P '

officer complained about from office." ) ] o
I will now consider the Conduct Division's

7. After the complaint had been referred to it, the Conducteport in two parts. First, | will briefly summarise
Division had power to reclassify a complaint. the situation up to February 1998, at which time,
8. In the course of dealing with a complaint, the Conductewdence was given, Justice Bruce's depressmn was
Division had power to treat it as extending to otherbr_OUQht Unqer Con_tml by the qug Luvox, ar.]d then |
matters, including matters arising in the course of dealingvill deal with the issues relating to the period after
with the initial complaint, and matters "which might Fepruary 1998, for as a House we must decide
constitute grounds for a complaint™. whether we agree with the Conduct Division that
9. In a report dated 14 April 1998 the Conduct Division‘]u.Stlce Bruce's mgap'c_\cny, man!feSted na (_:haraCter
decided to extend the original complaint to 27 additionaltr@it of —procrastination, continued despite the
matters. It also decided to reclassify the original complaintalleviation of his depression. We must determine
as so extended, together with a further complaint that hagyhether we agree with the Conduct Division that his
been referred to it, as "serious" in the sense that | ha"?)attern of behaviour did not change, so that the
identified. : . N - .
incapacity to perform his judicial duties continued
10. Pursuant to section 30(4), the Conduct Division furnishedollowing that alleviation.
a report to the commission setting out its reasons for
reclassifying the complaint. This decision to reclassify the Although there are a great number of matters
complaint as "serious™ has not been challenged. of relevance in relation to Justice Bruce's conduct
11. A document entitled "Reasons of the Honourable D. L.bewveen :!'994’ when he was appomted,. and F_ebruary
Mahoney’ AO QC, Re: The Honourable Justice Bruce" |51998, I will not canvass those matters in detail. The
dated 14 May 1998. Conduct Division's report contains a detailed history
of that period. The Conduct Division found what it
entitled "Report of the Conduct Division to the Governor called lan indisputably t?emonStrated |3ca;]pac]lty
Regarding Complaints against The Honourable Justicérom at least 1995 to Fe ru?‘ry 1998, an t_ at fact
Vince Bruce". was not challenged by Justice Bruce or his legal
advisers. The report states that:
The initial complaint against Justice Bruce that was
considered by the Conduct Division was a complaint - . . in thelight of the plain position of proved incapacity to
by Commander R. L. Beveridge in September 1997. fherfoém_ his J“dd'c'a' f“?ctt;]‘?”lj _‘?‘ least up tot FEbr“zry 1?_98'
. e Division does not think it necessary to reach a firm
A se_cond complalnt, by a Mr B_rad_ley’ was also conclusion regarding the operation of any element of
con3|dered_ by the CondUCt_ Division, and t_he procrastination during that period, or whether, if it was so
Conduct Division also took into account earlier operating, it constituted misbehaviour.
Judicial Commission proceedings in 1995 involving
Justice Bruce arising out of a complaint by a MrThe report said:
Woodward, a solicitor. Although this complaint
itself was not considered by the Conduct Division, The evidence before us established that, not only was there
the division did consider statements by Justice Bruce great delay in the delivery of a large number of judgments,
concerning why he had failed to deliver judgment in and that there were a great number of assurances given

. . \ . regarding judgment delivery dates which were not adhered to,
matters involving Mr Woodward's clients. but also that throughout the whole of his judicial career the

position of having outstanding a significant number of
The Conduct Division also took into account judgments was common.

27 other matters in which there had been
considerable delay by the judge in deliveringThe division states in paragraph 59 that in 1995 the
judgments. As honourable members will know fromjudge had a considerable period out of court to write
examining the material that | tabled last week, manyudgments. This period was said by the former Chief
of these matters are set out in an affidavit sworn byudge at Common Law to be a period of 10 weeks
the then Chief Judge at Common Law, Justice Hunand two days. It is evident from the Conduct
In essence, the complaints against Justice Brudgivision's report, and from the affidavit of Justice
concerned his failure to deliver reserved judgmentslunt, that Justice Bruce had not only failed to
in a considerable number of matters, with the delagleliver many reserved judgments but had given
in some matters approaching a period of just undemany undertakings that he would deliver judgments
three years. The Conduct Division found theby a certain date and then failed to honour those
complaints by Commander Beveridge and Mmundertakings. Unfortunately, Judicial Commission
Bradley substantiated, along with other matters takecorrespondence directed to the judge went

12. On 15 May the Conduct Division completed a report
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unanswered and remained unopened by the juddeseems that on 12 March, by which time 11 of the
because, in the words of Justice Bruce's counsel, I&2 judgments listed on the schedule were to have
did not feel able to face up to what he figured waseen given, the chairperson asked the Chief Justice
in them. whether he had received notification of delivered
judgments. Notifying the Chief Justice was part of
| sympathise with a person not wanting to heathe proposal agreed to by the Conduct Division. The
bad news or being depressed about receiving bathief Justice advised that he had not received
news, but | also have a deal of sympathy for thenotification of delivery of any of these judgments.
litigants waiting expectantly for judgments which, in
many cases, had a serious impact on their lives. The matter was then brought before the
Perhaps | should not have used the wordConduct Division on 19 March, by which time 12
"sympathy", for it is not on that basis that we shouldudgments were to have been delivered. The
make our decision. But | am sure that all honourabl€onduct Division's report states that while two
members have sympathy for both the judge and thedgments had been delivered as at 17 March 1998,
members of the community who suffered and werdl other judgments had not been delivered.
disadvantaged by the long delays in finalising theiMeanwhile, the Chief Justice had received a further
litigation. complaint about the matter ofCivic Transport
Services Pty Ltd v Braddin which judgment was
The contentious period to which we must nowdue on or about 10 March 1998 but remained
address our minds is the period between Februagutstanding. | return to the Conduct Division's
1998 and the present. The question before us ieport, which reads:
whether we agree with the majority report of the
Judicial Commission that Justice Bruce's Since 19 February 1998, Justice Bruce has sat in court in civil
demonstrated propensity to delay judgments matters on six‘da‘ys and on the Court of Criminal App_efil on
. . . ‘s ... three days. This is very much less than the times anticipated
constitutes an incapacity, and whether this incapacity - .

B . . as sitting days at the time the schedule of 19 February 1998
has continued to exist, because it was not caused bywas prepared. It was then anticipated he would sit for 3 weeks
the judge's depression alone but, rather, Dby and 2 days, equivalent to seventeen sitting days. Otherwise he
procrastination. In regard to this period considerable has been given time out of court to write judgment .
medical evidence was advanced by Justice Bruce's
treating doctor, Dr Dent, to show that the severe This _analysis makes plain that J_ustice Bruge has, sin(_:e his
depression the judge was suffering in December f27°ITENC beer abe o dever judameri 1 cases i e
1997 was, by February 1998, largely under control for him to be given unusually long periods out of court to
because he was using a drug called Luvox. endeavour to catch up with judgment writing. This

demonstrates an incapacity to perform the judicial function
At the Conduct Division's hearing of 20 satisfactorily.
February 1998 a list of outstanding judgments was L
compiled by Justice Bruce showing the date thd € Conduct Division then stated:
judgment was reserved and the date upon which the , _ _ _
. . . The question remains whether the incapacity to perform the
JUdge proposgd that JUdg,mem in each matter be judicial function continues notwithstanding removal or
delivered. | will refer to this as "the schedule”. As jjeviation of the depressive illness. There is much to support
the Conduct Division's report notes, there were 22 the view that it does so remain.
judgments on the list. Two of those judgments had
been reserved since August and October 1995; Ihe Judicial Commission then listed its reasons,
were reserved during 1997; and three were reservachich included: first, the “ingrained personality
on 16 and 17 February 1998. Apparently, the theattribute of procrastination”, as identified by Dr
Chief Justice had signified his agreement with thé&ilandas—evidence of its continuance being Justice
schedule. The schedule was prepared on the basisBifuce's inability to adhere to the schedule he himself
substantially reduced sitting hours. All thehad set after the depression had lifted; and second,
outstanding judgments were scheduled to bthe fact that the departures from the February
delivered by 26 May 1998. On 20 February theschedule were "significant in both number and
Judicial Commission adjourned the matter forextent”. A number of reasons were advanced by
mention to 1 May 1998. The chairperson stated:  Justice Bruce as to why the schedule had not been
adhered to.

The purpose of the adjournment is to enable a schedule of

judgments which is e_ittached to the Iette_r to Me;srs. Holm_an The reasons are detailed in paragraph 73 of the

Webb, Exh J, to be implemented by delivery of judgments in . e .

accordance with that schedule. Whether or not delivery occur'éeD_Ort and included: fII‘St., a dISpUte about the ,amount

is a matter which is of importance in the deliberations of theOf time out of court Justice Bruce would be given to

Conduct Tribunh. . . write judgments—however, the report states that the
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judge had sat for six days instead of five and that litigants has been shown to result in both distress and hardship

the extra sitting day alone could not explain the to litigants. Incapacity to perform judicial duties has been

failure to adhere to the schedule in the first month Proven o have been present from, at least, early 1995 and
. A continues.

after it was agreed; second, a longstanding back

complaint which disabled him for five days from 201 ,ust be noted, however, that Mr Mahoney, one of

February; and third, a migraine which disabled himhe three members of the division, being a retired
for five dayS from 12 March to 15 Mal’Ch, and judge, while agreeing with the majority that

again on 17 March. The report states: "incapacity has been substantiated up to January-

Apparently it did not disable him on Sunday 16 March, WhenFGbr.uary 19.98 , did DOt agree that incapacity
he was able to attend, as chairman, a meeting of the Asthm%ommued du”ng the perlod February to May 1998. |
Council Foundation. shall summarise his dissenting opinion by quoting
part of his conclusion:
In essence, two of the three members of the Conduct
Division considered that the lack of adherence by In the end the main point made against him is that he did not
Justice Bruce to the schedule he had prepared, andd® What he said he would do, that he did not face up to the

. . . . . . . significance of his failure and that he failed to meet the
his failure to notify the Chief Justice of his failure, ;0 iies that were attempted to be made of him at the time.
were evidence that the incapacity that Justice Bruce The contention made is that these and the other things to
indisputably displayed until February 1998 in fact which reference has been made in the material show that he is
continued as a result of his habit of procrastination, still incapable of carrying out his judicial duse . .
notwithstanding the evidence given by Dr Dent that
he has recovered from the incapacitating factor of _ . : )

. . . . L . from the material relating to the schedule warrant putting aside
his depressmn. | again refer to their decision, which the evidence of the Judge that he can do what he is required
reads: to do and the evidence of his doctors that he can do so. In my

opinion that is a course that on the evidence as it is before the
... Dr Dent recognised that procrastination was "an issue". Division is not justified.
We did not understand him to dissent from Dr Gilandas in that
resgect: rather his \f/i(Tthasﬁthat t?ehonset of_dgpres_:]ion may propose now to turn to the Court of Appeal
render more powerful the effect of the pre-existing characteg. . . . ,
trait of procrastinatio . . . Notwithstanding the very hndm,gs, before addressmg Justice  Bruce's
significant improvement in the depressive illness from WhichSme'Ss'onS- As honourable members are aware,
Justice Bruce suffered in December 1997, which improvemer@fter the Conduct Division's report was delivered to
resulted from the treatment given by Dr Dent, the failure tome and Justice Bruce, the judge commenced
adhere to the schedule agreed with the Chief Justice, and ”p’roceedings in the Supreme Court of New South
failure or inability to confront and give a timely explanation Wales seeking a declaration that the report was not a

for that departure is strongly indicative of the continuation of L . .
an incapacity to perform the judicial function to an agreedreport of the Conduct Division and therefore invalid,

level which cannot be attributed to the previous severcar_]d_ _reStraining me from tabling the C_OndUCt
depression. Division's report before both Houses of Parliament.

On 26 May the Court of Appeal, comprising the five
The Division has given ernest consideration to thesemost senior judges of this State, declined to restrain
competing contentions. Ultimately the Division has come tome from tabling the reports, and set down the other
the view that as the medical condition of Justice Bruce hasyatters raised by Justice Bruce for an expedited

with treatment, now plateaued, it cannot be said that th -
incapacity satisfactorily to perform the judicial function has%earmg' On 12 June the Court of Appeal

been removed. That is so whatever may have been the cau%‘ar_“mousw dismissed the proceedings instituted by
of that incapacity prior to treatment by Dr Dent. Justice Bruce.

The suggestion is, in effect, that the inferences to be drawn

The Division is of the view that the indisputably demonstrated The decision of the Court of Appeal has also
incapacity up fo February 1998 remains, although theyeen made available to members of this House, and
incapacity has been diminished to some extent by the relievinp .

) urge them to pay particular regard to the reasons
of the severe depression. . . . _

of the Chief Justice who delivered the main

judgment, and whose judgment was concurred in by
other members of the court, although Justice
It is the Division's view these substantiated complaints againderiestley provided a s_;ep_arate_, concurring judgment.
Justice Bruce could justify Parliamentary consideration of hisThe Court of Appeal findings include that there was
removal from office. The reason for that opinion is that,evidence from the report that all members of the
having taken into account pursuant to s.31 the 27 additiongbgnduct Division were in agreement that between at

matters together with the complaints of Commander Beveridg
and Mr Bradley, there has been proved an incapacity t(feast early 1995 and February 1998 there was

perform judicial duties judged by any reasonable stashdar. proved |n.ca.pac.:|t.y in _Justlce Bruce t.O properly

perform his judicial duties. There was disagreement
The failure to adhere to assurances of performance whicAS to whether the plaintiff's incapacity continued
Justice Bruce knew or suspected would be conveyed tgfter February 1998.

That led to the following conclusion:
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Although the report does not expressly state it, Iq my judgment, a Chief Justice cannot entirely_ dis_interest
th iority findi that th laintiff's fail t himself or herself from the pace of progress of a timeliness of
€ majority fin .|ng was that the plaintiit's failure O. disposition of the cases the court has to deal with. He or she
adhere to the judgment schedule set by the Chief has a responsibility to ensure that the court provides ‘timely
Justice after the medical condition of depression had justice'.
been resolved or substantially attenuated could not _
be substantially attributed to depression, but rathddis conclusions on the matter are as follows:
procrastination, which was of such a degree that the i standing the fail - |
judge's incapacity had to be seen as continuing to \otwithstanding the failure of the Report to expressly state
. . - that the factor of procrastination was a substantial cause of the
exist. The failure of the plaintiff to adhere to the incapacity to deliver reserved judgments in the matters before
schedule of judgments was conduct sufficiently it, a fair reading of the Report indicates that the Conduct
similar to the delay in delivering judgments Division did form an opinion to this efféc . .
dlsplgygd in the pa;t for _the Conduct DIVISIO”, to In accordance with the strict legal tests applied in this area of
take it into account in deciding whether the medical |aw, there was before the Division probative material capable

condition had been the sole source of the plaintiff's of supporting the conclusion that His Honour's incapacity
incapacity. continued after his medical condition had been alleviated. |
have concluded that this is so, even on the Briginshaw test,

L. . . en appropriate to the gravity of the consequences which may flow
The division was entitled to give the plaintiffs  fom the formation of the statutory opinion. There was

failure to adhere to the judgment schedule the probative material before it to ground such a conclusion and
weight it did. Finally, there was before the Conduct accordingly to infer that incapacity continues.

Division probative material capable of supporting . , . .
the conclusion that the plaintiff's capacity continued, Would now like to turn to the issues raised in
after his medical condition had been alleviated. | USt_'CE Brucgs written anq oral responses to
fairness to Justice Bruce, | should point out that thgarllament. First, the depression issue. There is the

Chief Justice made it clear that he was noistatement of Justice Bruce that there is no

indicating his own views as to whether incapacit insuggestion of misbehaviour anywhere or at any time.
g pacity INq¢ course, | agree with that proposition. However,

Justice Bruce CO”“”‘%ed beyond February 1938,’ _b%isbehaviour is not the issue. The issue is whether
that there was material before the Conduct DIVISIOQhere is incapacity due to procrastination. Both

to allow it to infer and conclude that incapacity j,stice Bruce's written reply to Parliament, which |
continued. The Chief Justice stated: tabled on 26 May with the Judicial Commission's
. . - . _ full report, and his address to Parliament on 16 June
| emphasise again that it is not permissible for this court to . . .
proceed by asking itself whether it would come to the sz:‘tmé’ilddr(':‘SS at |ength his depressmn. He did not address
conclusion on the basis of the material before the Divisionin Substance or detail the crucial issue of whether
The issue is whether or not the Division drew the inference ohis personality trait of procrastination persisted thus
continued  incapacity from primary facts which were creating an ongoing incapacity. He did not address
themselves based on probative material. fully this critical issue in either his written report to
Parliament or his address to Parliament. At one

That being so, Chief Justice Spigelman stated §foint in his written report to Parliament, Justice
page 52 of the judgment: Bruce states:

One of the submissions made by Mr Conti, QC, counsel for
Justice Bruce] was to the effect that the character trait of
procrastination could not constitute a relevant form of
incapacity.

The majority [of the Conduct Division] omitted to deal with
the cause of the incapacity which they concluded existed.

As we have seen from its report and the Court of
The Chief Justice said: Appeal's analysis of it, this is not correct. In his
address to Parliament, Justice Bruce disposes of the
I reject this submission. The relevant manifestation ofProcrastination in this way:
incapacity is inability to write judgments within an acceptable
time. There can be no doubt that Justice Bruce demonstrated | would respectfully say that the finding that | procrastinate,
such an inability. A personality trait of procrastination of itself ~ which was arrived at by the majority, is just too silly for
and without the intervention of a medical condition of  words.
depression, could entail such an inability.
With respect, | submit that perhaps if this had truly
Justice Spigelman also referred to an authority ifbeen so, Justice Bruce's Court of Appeal challenge
Canada Minister of Citizenship and Immigration v. to the Conduct Division's findings would have been
Tobias (1997) 142 DLR (4th) 270, where the successful, because the Court of Appeal would have
Federal Court of Appeal, in particular Judgeheld that the finding was not reasonably open. As
Marceau, said: we know, that was not the fate of his action in the
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Court of Appeal. It was unanimously dismissed bythat its determination that procrastination was still a
the five most senior judges in New South Wales. Iproblem following the alleviation of the depression
his written response to Parliament, Justice Brucderives from the judge's inability to adhere to a
summarises the case in these terms: schedule which set out specified dates for delivery
of reserved judgments and for which he had time
out of court to complete. | am informed that there
are still two judgments listed on Justice Bruce's 19
In his address to Parliament the judge implied, by-ebruary schedule that are outstandiiilliams v
omission, that the procrastination issue is irrelevaniaritime Services Board which was due to be
by his statement: delivered on 12 May 1998, an@rosser v Eagle

which was due to be delivered on 26 May 1998.

There is criticism, and justifiable criticism, of the delay by me

in delivering some judgments which, when | got behind, | was As h bl b the |
unable to deal with because of the medical condition from S honourable members are aware, € long

which I suffered. That, honourable members is why | am her@Nd complex Nutrasweet judgment was not included
and only why | am here. on the schedule. The evidence concerning
procrastination that was before the Conduct Division

That is, | submit, incorrect, as we know from bothis also analysed in detail in the judgment of the
the Judicial Commission's report and the Court o€hief Justice in the Court of Appeal proceedings. |
Appeal's judgment that | have already summarisedvould like to return to that judgment briefly. On
The crucial issue is whether the incapacity continuegage 51 of his judgment, Chief Justice Spigelman
after the lifting of the depression in or aboutidentifies the issue before the Conduct Division. He
February 1998, and the majority of the Conducktates:
Division found, as we know, that there was evidence

It is a case of alleged partial incapacity on health grounds.

of inability to deliver judgments according to the

schedule he set for himself on 19 February 1998. It
is, with respect, misleading to put the issue in the
way Justice Bruce did in his address to Parliament,

Nothing in the reasoning of a report suggests that the Division
proceeded on any basis other than that Justice Bruce had had a
significant and long-standing incapacitating medical condition.
The issue was whether or not that was the only factor which
caused his inability to settle judgments within an acceptable

in which he stated: time.

. most important, | believe that my removal would send . " . . "
message to the people of Australia that if you have an iIInel"nder the heading "The Procrastination Issue” the

from which you recover, especially an illness about whichChief Justice noted that in paragraph 71 the Conduct

there is widespread misinformation and public ignorance, thaDivision referred to Justice Bruce as having an

you are unemployable. "ingrained personality attribute of procrastination".

Counsel for Justice Bruce made a submission that

| submit that statement is both wrong and irrelevantne character trait of procrastination could not
While Justice Bruce's statements about depressipstitute a relevant form of incapacity but that was
have led to a valuable public discussion about thigsjected by the Chief Justice. Secondly, | refer to the
serious and debilitating illness, and aroused aBction taken to speed up delayed judgments and in
understandable sympathy, they are strictly irrelevafiarticular to the affidavit of Justice Hunt. Justice
to the question before us today. We all haveg,ce claims in his written response to Parliament in
sympathy for the health problems of the judgeihe section headed "Delivery of
However, we, as a House, with a StatUtoryJudgments—Pre-December 1997"
responsibility to both the justice system and the

public, must consider whether, even after the
alleviation of his depression, Justice Bruce was still
unable to fulfil adequately his judicial duties. |
respectfully submit that another part of Justice
Bruce's written response to Parliament is incorrect
He stated that the majority of the Conduct Division:

... based their conclusion upon some ill-defined assertion of
what they described as 'procrastination’. They appear to rely
on an expression of view by Dr Gilandas to the effect that if
depression has resolved (and it has) and if there was a lack of
progress in delivery of judgments (which there was not
illustrated clearly by the above material and the evidence) then
such hypothetical delay would have had a medical cause.

The Chief Judge of the Common Law Division was often
provided with lists of the Judge's outstanding judgments by
the Judge's Associate. No inquiry was ever made by the then
Chief Judge—

that is the Chief Judge at Common Law—

as to why any judgments were outstanding or why any
indication as to when any judgment was to be delivered had
not been complied with, or whether there were any difficulties
being experienced by the Judge or whether there was any
assistance which might be provided to assist in overcoming

any problems which were being encountered

| regret to say that this statement could lead to the

| disagree with this statement also, for the Condudhisapprehension that nothing was done by the
Division's majority judgment clearly demonstratedformer Chief Judge of the Common Law Division,
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Mr Justice Hunt, in relation to Justice Bruce'sdifficult case—both of these two judgmentosser
outstanding judgments. If honourable members havwe Eagle and Williams v Maritimes Services Board
had a chance to peruse the five-page affidavit and itemain outstanding. In his address to Parliament
113 pages of attachments of the former Chief Judgdustice Bruce stated:

of the Common Law Division, they would have seen

ample evidence of the action taken by Justice Hunt To ensure that | delivered judgments and performed my work
in response to complaints about outstanding reserved Properly in future | approached Justice Wood, who was to

judgments. | quote now from Justice Hunt's be(_:ome the new Chief Judge of the Common Law PIVISIOH pf
which | am a member. | made an arrangement with Justice

affidavit: Wood to report to him weekly on what | had done and on the
state of my outstanding judgments.
My administrative duties, as Chief Judge at Common Law,
include ddea"dng Wi:jhl Comg'aibms id” 'e'a;ioﬂ to judgments | am not sure when Justice Bruce approached Justice
reserved, and not delivered, by judges of the Common La
Division. In dealing with such complaints, my practice hasV_YNOOd' as he does not State that. However, l_ can
always been to require the complaint in writing in order foriNform the House that Justice Wood was appointed
me to deal with it; and when | have received a written Chief Judge of the Common Law Division on 1
complaint to speak to the judge personally and to record th@pril 1998 and, therefore, would have been unable
judge's statements of intention in relation to the outstandinqo perform a Supervisory role until then. | commend
judgments in a letter to the complainant while the jUdge‘SJUStice Bruce for taking that approach and, naturally
statements are still fresh in my memory. When | have . . ' !
discussed complaints with Justice Bruce in this way, industice Wood. However, it is both unfair and
relation to some matters Justice Bruce has stated an intentignisleading to state or imply that no supervisory role
to deliver the judgment within a period or by a particular dateyvas played and no action taken to address the
and in relation to other matters he has promised to deliver thsbroblem of Justice Bruce's delayed judgments until
judgment on a particular date. In my practice of recording hi ti Wood d hi it Chief Jud
intention in correspondence, | have been careful to record hgus ice 00 assume_ . _IS position as let Judge
express state of mind accurately. | keep records relating to th@f the Common Law Division of the Supreme Court
activity under the name of each Judge and Master of th@n 1 April 1998. Justice Bruce also failed to address
Division. in his written response and his address to the
) _ Parliament how and why he continued to take part

The attachments, which are copies of letters thaf 3 wide range of non-judicial activities, which

verify this statement, include letters to litigantsyyould have taken up time and could have been

stretching over the years 1994 to 1998. If | may takgjevoted to catching up on his judicial work.

a moment to refer to just two of these cases that are

outstanding judgments i®rosser v Eagleand the the other activities of the judge during the time he
other is in the Williams case. The solicitors for thehas had these reserve judgements Outstanding_ | refer
plalntlff wrote a letter of Complaint to Justice Hunt honourable members to pages 261 to 264 and 275 to
on 16 December 1997. In it they wrote that this wa$79 of the exhibits before the Conduct Division as
a medical negligence case in which the plaintiffiendered in the Court of Appeal proceedings. These
instituted proceedings on 12 July 1994. They addegocuments quite clearly show that during the period
that the matter was not reached in the Goulburgf nis depression Justice Bruce continued with a
sittings of the Supreme Court in February 1996proad range of non-judicial activities. These
However, they said: activities range from being Chairman of the Law
Foundation for a period of this time, Chairman of
Justice Dowd expressed concern at the plaintiff's mental healt{he Asthma Foundation of New South Wales,
and re_ferred the matter back to Sydney to be dealt_ with as a&hairman of the Advisory Committee of the
'expedited mattér It subsequently came on for hearing before .
Justice Bruce in February this year. Technology Risk Management Centre, member of
the International Olympic Committee's Court of
The delay, particularly in anexpedited mattéris of grave  Arbitration for Sport, member of the special court
concern 'to'the plaintiff. Her financial situation is precariousestabnshed for the Atlanta Olympic Games, and
and she is in poor health physically and mentally. being involved in a committee to review the
ppointment of Dr Arbeit as the national coach for

Justice Hunt replied on 18 December, stating in hi . .
thletics Australia.

letter to the solicitors that he had:

.. . spoken to Justice Bruce, and he says that he will deliver II.’I Fepr“ary 1998 Jl‘_'Stlce Bruce a_Iso heard a
judgment in this matter by the beginning of the 1998 LegalCase involving the selection of Australian athletes
Term (2 February), and hopefully before then. for the Nagano winter Olympic Games. | will leave

it to honourable members to decide whether it is

| am advised that as of today—and | put aside thappropriate for such a wide range of extrajudicial
Nutrasweet judgment because it is a complicated arattiviies to be undertaken while litigants in
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proceedings before the Supreme Court were waitin§/ith respect, 1 do not consider that to be an
for substantial periods for judgments in matter@ppropriate statement of what reliance the House can
which, on many occasions, were reasonablP'ace upon the findings of the Conduct Division.
straightforward. It is unfortunate also that the 19This House must consider those findings and
February schedule, as noted in the Court of Appedletermine whether Justice Bruce should be removed
judgment, did not allow for work to be done afterfrom office on the basis of those findings. Pursuant

5.00 p.m. or at weekends in order that the backloff Section 28 of the Judicial Officers Act, if the
of work could be addressed. | do not accept tha onduct Division decides that a serious complaint is

judges have no obligation to work at weekends otVholly or partly substantiated, it may form an
after office hours. opinion that the matter can justify parliamentary

consideration of the removal of the judicial officer

Justice Bruce also made mention of judgeSCmMPlained about from office.

being overworked, with the obvious implication that Section 29(1 ires the Conduct Division i
this may result in judgments being reserved for a , . ection 29( ) requires the Londuct bivision In
substantial period. With respect, the facts do nogalatlon to a serious complamt to presenF -tc-) the
bear this out. The vast majory of judgments are TERE % PR, SOTE L 8 TN on
delivered expeditiously, notwithstanding the frequenﬁas been flormed under sec(t]ion 28 that the Fl)”natter
heavy burdens carried by judicial officers in this N . ) i

ﬁould justify parliamentary consideration of the

State. However, that was clearly not the case wit R . i
Justice Bruce. He was frequently given substanti rlemoval of the JUdIC.Ial 0 fflcer_frqm office, the report
' hall set out the division's finding of fact and that

periods out of court to prepare judgments, which o pinion. | do not consider that the findings of fact

many 0ccasions he sl fa"?d to do. | do NOlpy the Conduct Division are irrelevant to the
consider that it can be seriously suggested th% nsiderations of this House. To the contrary, |
overwork was a significant reason for the delay by, nsider them to be most relevant and they should
Justice Bruce in producing judgments for Iitigantsbe given appropriate weight. | am not sure what
before the Supreme Court. Justice Bruce expects this House to base its decision

] _on if it is not the report of the Conduct Division.
Other judges have not contended, as Justice

Bruce did before this House, that if judges need As to the Court of Appeal's decision in the

time to deliver judgments they should be given thap,atter commenced by Justice Bruce, the judge told
time; that they should not be required to scribblehe House that the decision in no way gives
them at night or at weekends when they should bgredibility, credit or imprimatur whatsoever to the
doing what ordinary people do, that is, having timemajority view that was espoused by the Conduct
off. However, | doubt that many people have thepjvision of the judicial commission. He said that the
luxury of set hours of work nowadays. | do notCourt of Appeal ultimately said, in effect, "Well, |
believe that professionals have that luxury. | believguppose it was possible that someone could come to
that there would be very few extremely high incomethat view." With respect, the Court of Appeal's
earners who have that luxury. | put Justice Brucelecision was a little higher in its effect than saying
into that category—in fact, in the high upper rangehat someone could come to that decision. The Court
of high income earners—as the salary for a Supremef Appeal had to determine whether there were
Court judge in this State is more than $196,000 peareasonable grounds for the Conduct Division
annum. reaching the conclusions that it did. | could perhaps
summarise the court's decision by quoting the Chief
I will not list here the other benefits of this Justice, who said:
office, but they include generous leave entitlements
and a pension package, which are provided in In accordance with the strict legal tests applied in this area of
consideration of the demands of these crucial law, there was before the pivision prqbative materigl capaple
. . s of supporting the conclusion that His Honour's incapacity
positions of high responsibility t.hat are often taken continued after his medical condition had been alleviated.
by people who have been earning a greater amount

at the private bar. | now turn to the relevance of thg; s true, of course, and I readily concede, that the
Conduct DiViSion report. Another inaCCUrateCOurt Of Appea| was not hearing an appeal from the
statement in Justice’s Bruce's address to the Houg®nduct Division's decision. It did not have to form
on 16 June was his statement that: the view that Justice Bruce's conduct demonstrated
an incapacity for judicial office. But it did have to

The findings of the Conduct Division are completely irrelevant]corm a view that there was evidence available from
to you, except in so far as they constitute a trigger which

enables both Houses of this Honourable Parliament to consid¥hich .the .CondUCt Division could reach the
the question of my removal. conclusions it reached. The Court of Appeal so held.
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The courts of this State have protocols and/odifficulties and stresses for the parties before the
time standards in place which vary from jurisdictioncourt. In my view, it is not appropriate to consider
to jurisdiction. Procedures in the Supreme Courtdelaying these proceedings to allow Justice Bruce to
instituted by the former Chief Justice, Mr Justicedeliver judgment if the Parliament otherwise
Gleeson, which are referred to in the material beforeonsiders that he does suffer from incapacity. | have
the House, allow litigants to confidentially raisealready had discussions with senior counsel for both
matters with the head of the particular division inparties in the Nutrasweet case and have offered to
which the matter is reserved. This procedure wafacilitate a resolution to this matter that is acceptable
used extensively by litigants, particularly withto both parties should Justice Bruce be removed
Justice Hunt, but to no avail. The procedures ar&om office prior to a decision being handed down.
also set out in letters by the former Chief Justice oShould that ultimately be the decision of Parliament
New South Wales, now the Chief Justice ofl will hold further discussions in an effort to reach a
Australia, Justice Gleeson, to the New South Walesonclusion which is acceptable to both parties and
Bar Association and the New South Wales Lawwhich would not require a complete rehearing of the
Society in late April 1993, and those procedures arease.
annexured to Justice Hunt's affidavit.

The real question to be determined by the

While | am sure there have been otherConduct Division and by this Parliament is whether
instances of serious delay in relation to other judiciathe depression suffered by the judge was the sole
officers, Justice Bruce's case is an exceptional oneause of his failure to properly perform his judicial
Fault in other cases does not excuse in any way tHanctions or whether there was an element of
delays in the delivery of these particular judgementgrocrastination which continued after treatment for
| have already had discussions with the heads afepression in February 1998. Honourable members
jurisdictions in relation to these matters, and | willwill recollect that when the 19 February schedule,
be having further discussions in the immediatgrepared by the judge, was considered by the
future. If there are complaints about other judgesConduct Division, it adjourned proceedings against
they too can be dealt with by the Judicialthe judge to allow judgment to be delivered in
Commission. It is open for any other litigant to referaccordance with the schedule, and stated that
any complaint about the judiciary to the New Southwhether or not delivery of the judgments occurred
Wales Judicial Commission. As | have indicated, was a matter that was of importance in the
will be holding further discussions with heads ofdeliberations of the Conduct Tribunal. Justice Bruce,
jurisdiction about improvements to the system, but through his legal representatives, submitted a
cannot accept that the individual judicial officer whoresponse for his failure to adhere to the schedule.
bears ultimate responsibility for the cases conductetihose reasons are fully set out in paragraph 73 of
before him or her is not personally responsible fothe Conduct Division's report.
the events which unfold.

In brief, they include the time Justice Bruce

This is not an easy matter to determine and itvas required to sit in court, the fact that he suffered
requires members to sift through a considerablback complaints and the fact that he suffered from a
amount of material carefully and with a degree ofsignificant migraine attack which occurred on 12
critical analysis. | have heard suggested in somWlarch, disabling him for five days. | do not propose
quarters that it may be appropriate to adjourn thigo re-examine those matters in detail. It is sufficient
matter for a period of up to 12 months to allowto say that having considered all of those matters the
Justice Bruce's conduct to be further evaluated. Th&onduct Division, or at least two members of i,
is not a position | can support. Litigants before theconsidered that incapacity to satisfactorily perform
Supreme Court cannot be used as some kind difie judicial function remained, notwithstanding the
experiment for the evaluation of Justice Bruce'snedical condition of Justice Bruce that had
future conduct. It is in the public interest that thisplateaued with treatment. The Conduct Division was
Parliament determine as expeditiously as possiblef the view that the indisputably demonstrated
whether there is the relevant incapacity in Justicencapacity up to February 1998 remains, although
Bruce so as to warrant his removal from officethe incapacity had been diminished to some extent
immediately. Either there is or there is not. This isby the relieving of the severe depression.
not a matter for compromised positions. Litigants
and the public interest demand better. The judgment of the Chief Justice in

considering these matters indicates that in his

In this regard mention has been made of thepinion the facts and matters upon which the
Nutrasweet case, a very complex case involvin@onduct Division chose to rely in reaching the
months of evidence, which no doubt causedonclusions it reached were within the range of
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matters permissible to be taken into account. In hithe interests of future litigants in the New South
judgment the Chief Justice also considered whethewWales Supreme Court, to make an objective decision
although there was substantial failure to adhere tbased on all of the documentary evidence and the
the agreed terms or time frames in the schedule qfroven facts and with earnest consideration of the
judgments, the delays were such as to warrant thesues arising in this case—and to make their
Conduct Division reaching the conclusion that it did.decision on that basis and on that basis alone.
Those delays ranged from three to 29 days and, as
such, are obviously not comparable to the many The Hon. J. P. HANNAFORD (Leader of the
months of delay which had previously occurredOpposition) [3.31 p.m.]: | support the motion moved
However, in considering this question the Chietby the Attorney General. | do so with a heavy heart
Justice said: because | have known Vince Bruce for 25 or 30
years. Most people who have practised as a solicitor
Whether delays measured in days, in all the circumstances ¢fy this city would have had dealings with him. |
the case can be given the weight attached to them as a maligheq)| 25 or so years ago briefing him as a barrister,
on which reasonable minds may differ as the reasons of Mr.
Mahoney plainly show. In addition to the period of delay, theaIthOUgh | do not nOW_ reca!l the nature of the
Division took into account the nature and purpose of théMatter. | support the motion with a heavy heart also
arrangement with the Chief Justice. It also took into accounbecause it was | as Attorney General who
His Honour's "failure or inability to confront the issue”. | am recommended to the Governor that on 4 July 1994

not prepared to find that the Division was not entitled to givevinCe Bruce be appointed a judge of the Supreme
this conduct the weight that it did. Court

It is clear from the Conduct Division's report, and . i

with the benefit of the Chief Justice'’s comments ~ 'nere is absolutely no doubt that Vince Bruce
about the Conduct Division, that it found that thelS @ lawyer of outstanding capability. His

procrastination factor was a substantial cause of tHaPPointment in 1994 was universally welcomed. He
incapacity to deliver reserved judgments within¥@S held in the highest of professional regard. Any
reasonable time frames. The majority of the Condudi€"SOn who has dealt with Vince Bruce outside the
Division clearly considered that in all of the legal environment is aware of the impression he

circumstances the judge's performance in relation 5'2kes as an individual. He has great depth of heart,
the delivery of judgments was still not up to an@ great sense of humanity and a great commitment
appropriate standard. Honourable members will notBOt just to the law but also to the community. But

in paragraph 31 of the division's report a quote fron{nembers of this Hogse have to put aside all those
a decision of an English Court of Appeal judgementoughts and feelings because we have a
in the matter ofGoose v Wilson Sandford and Co. constitutional responsibility to act based upon the
wherein the following remarks are made: information that is placed before us.

A judge's tardiness in completing his judicial task after a trial | recall that during his address to this House
is over denies justice to the winning party during the period ofJustice Bruce said to us, "You must be the judges
the delay. It also undermines the loser's confidence in thgnd you must do as judges do. Look into your hearts
correctness of a decision when it is eventually deIiveredand do right." | agree with that comment, but
Litigation causes quite enough stress, as it is, for people to . s
have to endure while a trial is going on. Compelling them torm:"mberS of Parliament have the responsibility to do
await judgment for an indefinitely extended period after theli@ht by the community and to protect the
trial is over will only serve to prolong their anxiety, and may community. In doing so we must act fairly towards
well increase it. Conduct like this weakens public confidenceJystice Bruce, but our obligation is to decide this
in the whole judicial process. Left unchecked it would beissue in the interests of the total community. We
ultimately subversive of the rule of law. Delays on this scale . .
cannot and will not be tolerated. A situation like this mustmuSt do right by the Commumty because w.e-z.ire the
never occur again. gatekeepers charged with the responsibility of
protecting the community from having inappropriate
The Conduct Division noted that the delay beingudicial officers. That is the position that | come
addressed in that material was 21 months and relatéam.
to one matter only. | proffer the view to this House
that Justice Bruce is incapable of performing judicial The protection of judges from capricious
duties due to his inability to provide timely justice removal was entrenched into the Westminster system
and that he should be removed by Address of bothy the Act of Settlement of the United Kingdom
Houses of Parliament to the Governor. To quotsome 300 years ago. It protected judges by
from Justice Mahoney's dissenting report, "Removgbroviding that during good behaviour they could not
is not a punishment but a protection of the publide removed from office except on an address of
and the system of justice." | urge honourableboth Houses of Parliament. | emphasise the
members in the public interest, and particularly inexpression "during good behaviour". In the colonies,
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as they were then known, the Act of Settlement did ~ The report on Justice Bruce from the Conduct
not app|y and in the absence of an Act of Par"amerﬁ)iViSion of the Judicial Commission makes it clear
that protected their position, judges could bethat_ there is no allegation of prgved misbehaviour.
removed capriciously. Until the Judicial Officers ActDuring the debate members might seek to argue
of 1986 only Supreme Court judges were protecte@dainst the Conduct Division findings in relation to
Houses of Parliament. Until then District Court!© do so because without a report from the Conduct
judges and magistrates could be removed by Rivision recommending parliamentary consideration
decision of the Governor. of the judge's removal on the basis of proved
misbehaviour the Constitution prevents the
All members who were here in 1986 will Parliament from taking action. Therefore, members

recall that the Judicial Officers Act was passed iff@n only consider the issue of proved incapacity.
the midst of much controversy. Section 4 of the AcBefore | deal with that matter, | should like to
provides that every judicial officer remains in office '©Mind the House of what Justice PrlesFIey said in
during ability and good behaviour and may not bethe _Brupe decision about. Parliament's role in
suspended or removed from office except irconsidering the report. He said:

accordance with an Act of Parliament. It provided o -

. The Conduct Division's report was based on the opinion that
the _meChamsm_ of a VOte_Of bmh_ Houses  of the matters referred to in itcould justify parliamentary
Parliament. Again | emphasise that judges could consideration of removal. The very different question for
hold their position "during ability and good decision which will face each House is whether the material
behaviour". It is interesting to note that the Federal b(_efgr_e |t including but not necessarily Iimited to_ the Conduct
Constitution at that time used a different expression a:’%%%:rﬁo:eéﬁzzsrg’;;\'/gff; t&se;r'gjn?ag’f"tmaciz:;tsy of
and in 1992 the Constitution Act was amended: the 4, judge which the Housitself has judged to be proved
concept of protection for judicial officers was taken
out of the statute and put into the COI’]StitUtiOﬂ.Though it is not clear, | infer from the judge's
Section 53(2) of the Constitution then provided: ~ comments that members of the House must consider

S ~all the material placed before us, including the report
The holder of a judicial office can be removed from the offlcePf the Conduct Division. It is for us to decide
by the Governor, on an address from both Houses o . . . .-
Parliament in the same session, seeking removal on the grour‘(&hether the information we have is sufficient for us
of proved misbehaviour or incapacity. to form the view that there has been proved
incapacity. It has been suggested by some that
The reference is to "proved misbehaviour oibefore the Parliament makes its decision, it should
incapacity". The decision of Justice Spigelman in thestablish a parliamentary committee to rehear all the
Bruce case also refers to proved misbehaviour avidence. | do not believe that is necessary. In the
proved incapacity. Section 53(3) of the Constitutiorlegislation that established the Judicial Commission,
provided that legislation may lay down additionalthe Parliament gave the Conduct Division the role of
procedures and requirements to be complied witinvestigating and reporting to Parliament on whether,
before a judicial officer may be removed fromhaving considered all the evidence, the Judicial
office. Commission believes there is sufficient evidence
upon which the Parliament could form a view. The
The Judicial Officers Act embodies the Parliament must also consider all the issues and
constitutional measure that stipulates the additionddbrm a view on whether the Judicial Commission
procedures that have to be observed before a judicialas reasonable in recommending that the Parliament
officer can be removed from office. Section 41(1) ofconsider the removal of the judge. That is the view |
the Judicial Officers Act provides that a judicial advocate to the House.
officer may not be removed from office in the
absence of a report—of the Conduct Division to the Before dealing with the issues in detalil, it is
Governor under the Act—setting out the division'smportant that | outline, from what | have been able
opinion that the matters referred to in the reporto glean from publicly available material and from
could justify parliamentary consideration of thethe report, the history of Justice Bruce's performance
removal of the judicial officer on the ground of as a judicial officer. Justice Bruce was involved in a
proved misbehaviour or incapacity. Therefore, thiserious accident in 1988 that, as he admitted, was of
Parliament cannot remove a judicial officer until italmost catastrophic proportions. From 4 June 1990
has a report from the Conduct Division, given to theuntil 3 August 1990 Justice Bruce was appointed an
Governor under the Act, that the judicial officeracting judge of the Supreme Court. Again, from 1
could be considered for removal on the ground ofuly 1991 until 30 August 1991 he was an acting
proved misbehaviour or proved incapacity. judge of the Supreme Court. During 1990 or 1991—
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the report of the Conduct Division does not make itnatter, the files indicate that on 19 September 1995
clear—Justice Bruce was treated by Dr Dent, higg complaint was lodged with the Judicial
psychiatrist, for depression. Commission because a judgment had not been
handed down. On 20 September 1995 the Judicial
On 4 July 1994 Justice Bruce was appointed @ommission wrote to Judge Bruce. He did not reply.
permanent Judge of the Supreme Court. Again, the
report of the Conduct Division is not clear on the On 10 October 1995 the Judicial Commission
dates, but it becomes relevant when we considexgain wrote to Judge Bruce, and again he did not
some of the incidents | will outline. In April or May reply. On 14 November 1995 the Judicial
1997 Dr Dent again treated Justice Bruce for what i€Sommission again wrote to Judge Bruce. He did not
described as light depression. In December 1997 Deply to that letter either. On 11 December 1995 he
Dent treated Justice Bruce for severe depressiogave an undertaking to the Judicial Commission that
which he identified as having evolved from at leas@ll but two judgments would be delivered and that
1995. | outline those facts because, as will becom#hose two would hopefully be delivered in the new
clear to those who have read the report, thgear. On 12 December 1995 the Judicial
depression recurred on three occasions, somewhat@@mmission asked Mr Justice Bruce to produce a
relation to the problems with which we are nowlist of all reserved judgments by 9 February 1996.
confronted. Justice Bruce did not reply to that request.

| wish to go back through the history of the On 13 February 1996 the Judicial Commission

complaints that have been made involving delays iM/rote to Justice Bruce seeking that he reply by 9
Justice Bruce's administration as a judge. The fird¥larch to a request to provide material sought by the
matter relates to a judgment that was delivered byommission. Justice Bruce did not reply by 9 March,

Acting Justice Bruce on 30 August 1991, Abut he did so on 11 March. Justice Bruce said in his
supplementary hearing of that matter took place on FePly that seven judgments and five defamation
June 1992. There were two complaints to the Chigtdgments were outstanding, and he indicated that
Judge and a further complaint to the Chief Justic@!! but three of them would be delivered by the end

made during 1995—and | emphasise that date. ThQf that week. In relation to the Woodward matter,

is, three years had passed without a supplementali\zv'”g rece|ved_ the under_takmg from Justice B_rl_Jce
judgment having been given. This relates to a mattétPCut the delivery of judgments, the Judicial

he heard when he was an acting judge and at arouf®mmission effectively closed its inquiry.

the time he was receiving treatment for depression.
g P On 3 October 1996 there was a newspaper

. . article about delays in Justice Bruce's delivery of
On 17 August 1994 Justice Bruce had received dgments. On 18 November the Judicial

: o ; . u
written and oral submissions in relation to anothe S . : S
. . ommission again wrote to Justice Bruce inquiring
matter and a complaint was made on 27 April 199 . . .
about the delay in those judgments and asking

that judgment had not been delivered. That mattevrvhether the delayed judgments were those which
was subsequently settled before a judgment was ev listice Bruce had promised would be delivered on
delivered. The Woodward matter was heard on 2;1 March 1996. On 9 December that year Justice
November 1994 and was dealt vv.|th.|n some det"?‘" "Bruce acknowledged that "the judgments referred to
the report of the Judicial Commission. At that t|meWere delayed”. On 20 December the Judicial
the judge indicated that judgment would be give

ithi K Jud i ¢ deli d On & ommission again wrote to Justice Bruce asking
within a week. Judgment was not delivered. U dypen the two judgments referred to were reserved
July 1995 he indicated that the judgment would b

leted shortl hen i 99 @nd delivered”. The evidence placed before the
completed shortly. It was not. Then in August 1995¢,,q,ct Division did not reveal that any response

which again | believe is important—Justice Bruce,,q eyer received by the Judicial Commission in
was withdrawn from hearing all cases until all of therelation to those inquiries

reserved judgments in 1994 had been delivered.
Within 12 months of being appointed a judge he | hink at this time | should note a disclaimer
was relieved of the task of actively hearing anyyecause | was the defendant in one of the
cases for 10 weeks and two days for the purpose @fefamation judgments that Justice Bruce had
delivering those judgments. promised would be delivered, but had not been. That
is not a matter that has in any way affected my
It will become clearer later that even with timEjudgment on this matter. They were defamation
off he still did not deliver all of the judgments that proceedings in which I, as Attorney General at that
were then outstanding—judgments that hadime, was a defendant. However, the House should

accumulated over the 12-month period that he hage aware that Justice Bruce never delivered
been on the bench. In relation to the Woodwargudgment in that matter.
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| outline all those instances of what might bejudgment was delivered. On 23 October 1997 Justice
described as procrastination to indicate that thergunt wrote directly to the complainant, Mr Bradley,
was significant concern as to the way in whichand informed him that Justice Bruce had assured
Justice Bruce dealt with those matters. Anothepim that judgment would be available "by the end of
delayed judgment related to a hearing that wagext week". Again no judgment was delivered.
concluded on 13 March 1995. The Chief Judgginally, on 14 April 1998—13 months after the

that he would dispose of the case "before the end of

the month”. Judgment was delivered on 1 December.  The next matter that | bring to the attention of
In another case the judgment was reserved on e House is referred to in the reports. A case
March 1995. Complaints were received in Novembefnvolving Mr Beverage was heard on 10 March
1995, and judgment was finally delivered on 181997 on 7 August 1997 Chief Judge Justice Hunt
December. wrote to Mr Beverage advising him that Justice
) Bruce had assured the Chief Judge that judgment

_ In another matter, judgment was reserved on G, |4 pe delivered "by the end of next week".
April 1995. A complaint was received in NovemberJudgment was not so delivered. On 29 August 1997

1996, nearly 18 months later, and judgment Wa3ystice Hunt again wrote to Mr Beverage to advise

finally delivered on 29 November 1996. In a matter, . - that Justice Bruce had assured him that

heard ond 2?’ fh? eg]ﬁ ?% l;ebruary8 13997 C%mplfggﬁ?dgment would be delivered by 3 September 1997.
vc\)/erenga N Ob eth IeCh'uf gJe gn ecem dert th t'was not. On 20 February 1998, after a complaint
n = becember the Lhiet Judge convleye 0 Mfas lodged with the Judicial Commission, the
solicitors for the parties Justice Bruce's statemer\g L . .
) ) . onduct Division was advised by Justice Bruce that
that he expected to deliver judgment by Chnstmas.ud ment would be delivered that dav. The iudgment
On 20 February 1998, 12 months after the matter 09 ) . Y- judg
. Wwas not delivered until seven days later.
was heard, Justice Bruce assured the Conduct
Division that judgment would be delivered on 27 ¢ th laint lodaed b
March 1998. However, on 19 March the Conduct In respect of the complaint lodged by Mr

Division was advised that the judgment would peoeverage with the Judicial_ _Cpmmission, on .16
delivered on 3 April 1998. Ultimately it was October 1997 the Conduct Division wrote to Justice

received on 30 March that year. Bruce segking a response by 3 November. No reply
was received. On 13 November 1997 the Conduct

The Attorney General referred to an importamDiViSio_”_ a_\gain wrote _to \_]ustice Bruce to advise that
matter that had been expedited because of tH8€ division was viewing the maiter extremely
mental health of the plaintiff. Justice Bruce heard€riously, and requested a reply by 1 December
the case in February 1997, and a complaint was997- No reply was received by that date. We now
received on 18 December 1997 that the judgmeﬁ‘tnow from the reports that the reason was that the
had not been delivered. On 20 February 1998 thiidge did not even open the letter, that he could not
Conduct Division was advised that judgment woulddo so because of what was identified as depression.

be delivered on 26 May 1998. That ultimately! could refer to a large number of other matters that
occurred. are outlined on page 14 of the Conduct Division's

report and identify that on a number of occasions
The next matter that the Judicial CommissionJustice Bruce would give assurances about being
dealt with in some detail was the Bradley matterable to deal with matters and that those assurances
which was heard on 5 and 6 March 1997, andvere never adhered to.
judgment was reserved. The matter involved three
parties who were aged between 81 and 88 years and | outline those matters to provide some
identified as being in poor health. It was noted thaevidence of what the Judicial Commission described
their financial position depended upon the outcomas a personality trait of procrastination. | gave that
of the case. After approaching Justice Bruce, on 18etail because those familiar with this problem know
August the Chief Judge responded to the complairihat procrastination is characterised not only by
by advising that Justice Bruce had indicated thatlelay but by denial—an inability to come to grips
judgment would be given "by the end of next week"with the issues that are to be dealt with. All these
No judgment was delivered. cases identify that Justice Bruce had that trait.
Members might well ask whether procrastination
On 26 September 1997 the Chief Judge wrotghould be considered to fall within the general
to Mr Bradley's solicitors and told them that Justicedefinition of incapacity. | urge the House to take the
Bruce had advised him the judgment would beame view as was taken by Justice Spigelman, who
available "by the end of next week". Again, noat page 52 of his judgment said:
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One of the submissions made by Mr Conti QC— At about the same time the Judicial
) Commission wrote to Justice Bruce's solicitors
who appeared for Justice Bruce— seeking a response on matters. We now know that

was to the effect that the character trait of procrastinationthe judge did not respond even to the solicitors. The

could not constitute a relevant form of incapacity. | reject this:SOllCltOl’S were .unable'. effectively, 'tO locate the
submission. The relevant manifestation of incapacity is ajudge to take instructions from him. That also
inability to write judgments within an acceptable time. Theresuggests a classical illustration of a person who is
can be no doubt that Justice Bruce demonstrated such ayot able to come to grips with the pressures of his
?nability. A personality_ trait de_scribed as "pro_crastinati_o_n", °fresponsibility, and is consistent with the trait of
gself an_d without the |r_1terven_t|on _qf the medical condition of procrastination.  Finally, another schedule of

epression, could entail such inability. . N

judgments was prepared. Again, in respect of all of

) those judgments except one, Justice Bruce was not

From the debate | have heard it seems that tWop e 15 comply with the schedule and was between

issues weigh on the minds of members. The first i§, 5 and 29 days late delivering the judgments
whether the evidence justifies a finding that Justice '

Bruce exhibited a personality trait of procrastination. The Judicial Commission—and also the
I will not refer to the judgment in detail, as the Supreme Court in the judgment of Justice
Attorney has already done so. However, the factgpigelman—has made it clear that an ability to
clearly sustain the finding by the majority of the yejiver judgments in a timely fashion is an essential
judges that Justice Bruce had a personality trait %gredient in the role of a judicial officer, and that
procrastllnauon'. Indged, the evidence shows 'that thﬁffocrastination undermines the ability of a judge to
personality trait existed probably from the time heherform his duties appropriately. It is for that reason
was an acting judge in 1992, and it was furtheinat the Judicial Commission recommended that this
manifested in 1997. House consider the judge's removal. It is clear from
. ] _all this material that there were sound reasons for
The issue has been raised as to whether it ihe Jjudicial Commission, in its majority decision, to
appropriate for the House to remove from judicialmake the recommendations to the House that it did.
office a judge who was acknowledged as suffering
from depression. The majority of the judges of the | advocate to the House that if we are to
Judicial Commission took the view that thesystain the integrity and future role of a Judicial
depression was an aggravation of the pre-existingommission—the task of which is to undertake
trait of procrastination. Justice Mahoney rejected thehese investigations and to report to the House—we
concept that procrastination was proven. He foundhould accept the findings of the Judicial
that the evidence of Dr Dent and Dr Galandis didcommission unless we can be satisfied that the
not sustain the view that the judge possessed thgdings of the Judicial Commission are manifestly
personality trait of procrastination. Justice Mahoneyyrong. There is no evidence to suggest that the
was of the view that the issue related purely tQudicial Commission in making its recommendations
depression, that as at the date of his judgmery findings was manifestly wrong, and that the judge
depression was no longer present and that therefofigerefore does not suffer the incapacity based upon
a decision to remove the judge on the basis ofne trait of procrastination.
incapacity was not justified.
Justice Mahoney acknowledged that there was
The majority of the judges, after having an incapacity based upon depression. If the House
outlined all the circumstances relating to thewere to take the view that it should accept Justice
previous delayed judgments, and taking the viewahoney's view that depression existed, it would not
that this exhibited the trait of procrastination, thernthen be appropriate for the House to accept that that
considered the way in which Justice Bruce dealincapacity has disappeared. | shall outline to the
with the judgments after he was acknowledged aklouse the reasons why | advocate to the contrary.
being cured of his depression. As the AttorneyOn the material that is available Justice Bruce was
outlined, the Judicial Commission has advised th&reated for depression in 1990 and 1991. He was
House that on the first occasion when a schedule dfeated again for light depression in 1995; and he
judgments was prepared and was to be compliedas treated for severe depression in 1997. The
with only one of those judgments was in factfindings and advice before the House indicate that,
delivered. The judge, having given an undertakindnaving received treatment for that depression, Justice
that he would communicate with the Chief Justice aBruce's condition has now plateaued. This House is
he delivered his judgments, did not so communicateasked, if it does not remove Justice Bruce from
It was only when the matter came before theoffice on the basis that his condition has plateaued,
Judicial Commission that the Judicial Commissiorto return him to the bench, provided he continues on
and the Chief Justice became aware that théhe regimen of treatment prescribed by Dr Dent,
judgments had not been delivered. which is clearly on the record.
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As the gatekeepers for the community, 1. That the following Address be adopted and presented to
. . His Excellency the Governor, seeking the removal from
member; of this House WO“'Q be Say".]g to the office of the Honourable Justice Vince Bruce of the
community that although a judicial officer has Supreme Court:
suffered depression on three occasions, and during
those periods has embarked on conduct which has To His Excellency the Honourable Gordon Samuels,
. L . . Companion of the Order of Australia, Governor of
resulted in significant delay in the delivery of the State of New South Wales in the Commonwealth
judgments, provided he continues on his regimen of of Australia.
treatment it is appropriate in the public interest that

he should remain on the bench. | do not accept that May it please your Excellency—

view. | believe that as members of Parliament we We, the Members of the Legislative Council of the
have a duty to the community to ensure that State of New South Wales, in Parliament assembled,
members of the judiciary deliver judgments in a have the honour to communicate to Your Excellency
timely fashion. It is for that reason that | support the gheg_fonow'”g Address adopted by the House this
motion. '

That this House, having considered:

The Conduct Division dealt with this matter in (&) the Report of the Conduct Division of the
a way that surprised me. The Judicial Commission Judicial Commission of New South Wales
found that misconduct was not proven. In fact, no concerning complaints against the Honourable
such allegation was made against Justice Bruce. | Justice Vince Bruce, dated 15 May 1998; and
note, however, that on close to a dozen occasions (b) the written response of the Honourable Justice
the judge gave undertakings to the Chief Judge or Vince Bruce to the Report of the Conduct
the Chief Justice but did not adhere to them. On a Division of the Judicial Commission, dated 26
number of occasions undertakings were also given to May 1998,
the Judicial Commission, but they were  not and having heard His Honour at the Bar of the
observed. In relation to investigations conducted by House, seeks the removal from office by His
the Judicial Commission, correspondence pursued by Excellency the Governor, under section 53 of the
the commission was ignored. | am surprised that the Constitution Act 1902, of the Honourable Justice
Judicial Commission did not consider that those Vince Bruce, a Judge of the Supreme Court of New
matters should be pursued as allegations of South Wales, on the ground of incapacity.
misconduct. | note in his judgment that Justice 2. That the Legislative Assembly be requested to adopt an
Spigelman adverted to the fact that such matters  Address in similar terms.
could give rise to an allegation of misbehaviour, but

. . That a copy of the address made by the Honourable
that such an allegation was neither made nor by Y

Justice Vince Bruce at the Bar of the House on Tuesday,

pursued. 16 June 1998, as to why he should not be removed from
office on the grounds set out in the Report of the Conduct
That surprises me. | do not know upon whom Division, be also transmitted to the Legislative Assembly

it reflects. If we are unfortunate enough to have this ) . .
sort of incident occur again, and | am not so naivd have been a member of this Parliament since 1981,

as to believe we will not, | expect that the publicand | remember the debates about the establishment

will justifiably lodge complaints if they believe they of the Judicial Commission and the operation of the

are not being treated appropriately and receiVinConduct Division. It was always my understanding

timely judgments. The Judicial Commission shoul at the removal of a Supreme Court judge would be
. y judg ' . .~ . amost serious action. The Judicial Commission was
investigate those complaints. If they are justified

) ; .~ _established to deal with matters of corrupt behaviour
appropriate action should be taken. When exercising. 4 <arious misbehaviour. Incapacity was also

its authority to ensure that appropriate justice i$,.uded. | am sure that when the Judicial
delivered in New South Wales, the Judicialcommission was established no-one ever imagined
Commission should consider the conduct of thghat today we would be debating the dismissal of a
judge in dealing with the chief judges, the Chiefjygge of the Supreme Court who has suffered from
Justice and the Judicial Commission. depression and how serious that depression may be.
| assumed ‘“incapacity" would relate to insanity,
Reverend the Hon. F. J. NILE [4.12 p.m.]: complete mental inability to operate as a judge or
As all members of this House will be aware, we areghysical collapse rendering one unable to sit as a
considering one of the most serious motions that hgedge in a court.
been moved in this House: a motion for the removal

from office of a judge of the Supreme Court. The Evidence indicates that the judge's depression
Attorney General has moved: is now controlled medically. | was surprised at the
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off-handed manner with which the Leader of theChamber which was established and which has been
Opposition acknowledged that the judge is orfunctioning since 1825. We are debating an historic
medication and therefore no longer incapacitated, batnd serious motion. If this is the first time a motion
said that it makes no difference. | believe he wasas been moved to remove a Supreme Court judge it
wrong. As Justice Bruce stated in his presentatiornises a far more serious issue, that is, the
and as is said in correspondence | have received,imdependence of the judiciary. This motion might be
number of judges are taking medication for variousgreed to in both Houses, but | certainly will not be
reasons, and at least two of them are suffering fromtoting for it. | acknowledge that there is a lot of
similar medical conditions of depression. pressure on all honourable members. Prior to the
commencement of this debate the Premier and the
| would be so bold as to suggest that manyeader of the Opposition stated that they believed
people in our society are on medication as a resullustice Bruce should be removed from his position
of the skill of modern medicine. | imagine thatas a Supreme Court judge.
many judges would take various types of
medication, and | daresay a number of members of  Because of the seriousness and delicate nature
this House are also on medication. | am orof this matter the leaders of the respective parties
medication. | suffer from asthma and | have to takeshould not have expressed their opinions publicly.
one Theo-Dur tablet morning and night to prevenOne does not have to be some sort of professional
asthma attacks. But that certainly does not affect mgcademic or psychologist to establish that that would
ability to be a member of this House. place pressure on members of those respective
parties, especially the younger members. All
| am sure other honourable members suffehonourable members want to be accepted by their
from medical conditions such as high blood pressurparties. They might believe that the judge should not
or diabetes and they would also be on medication. lbe removed but, because the leaders of their parties
medication is effective and enables a person tthink there is sufficient justification for his removal,
function efficiently—whether as a member ofthey might not question those leaders. The leaders,
Parliament or as a judge—that person is no longdrsy making continual public statements, have put
incapacitated. The concluding remark of the Leadeundue pressure on the members of their parties. That
of the Opposition was very strange. The Attorneyshould not have occurred.
General, Minister for Industrial Relations, and
Minister for Fair Trading, when speaking to the The Hon. J. F. Ryan: They have not put any
motion, stated a number of times that there is ngressure on.
guestion of misbehaviour, and we all accept that. He
said the only question is the judge's incapacity to Reverend the Hon. F. J. NILE: | am not
perform judicial duties. He said, "We are not passingaying that members have been taken into a room
judgment because he is ill. We are only hereand threatened. | am simply saying that those
considering his incapacity to make judgments." Ifleaders have created that environment by making
the prescribed medication is effective, the judge ipublic statements. One of the serious matters before
able to operate in his role as a judge, to perform hithe House is the independence of the judiciary. We
duties and make judgments as required. all want judges in this State who will be fearless
when making judgments, especially when they are
We acknowledge—and there is sufficienthearing cases involving the actions of governments.
evidence to show—that there have been delay# is not unusual for judges to hear cases in which
No-one denies that there were delays. Justice Bru@itizens have brought matters against a government
made no attempt to conceal the fact that there wermr a government department. We want judges who
delays. At that point he was aware of the delays budre able to make decisions without fear or favour;
he did not know why he could not bring himself towho do not have to look over their shoulders in case
make decisions or final judgments. Justice Brucéhey upset the Executive Government of whatever
now knows that he was suffering from depression—political persuasion.
would say severe depression—which was aggravated
by severe migraine headaches. | am sure honourable An example of that, announced only yesterday
members will agree that that would restrict anyone'by the Attorney General, is the matter of Justice
ability to function. Obviously, in the case of JusticeTony Fitzgerald. It has been announced that he will
Bruce, it restricted his ability to function. take up a 12-month appointment as an acting
Supreme Court judge. Why is Justice Fitzgerald
| make now what | believe to be an importantleaving Queensland? Why was he totally
point. This is the first time in which such a motiondisillusioned in Queensland? Some of the reasons he
has been moved in the Legislative Council—agave include:
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He watched himself being repeatedly passed over for senior A broad statement was made that he was
judicial itions. . . . [ .

Judiciat positions involved in a car accident. His injuries included a
He saw the January High Court vacancy go to a fellowfractured skull, frontal lobe brain damage, compound
Queenslander, Justice lan Callinan. Perhaps more hurtful wsactures of the jaw, compound fracture of the right
the break with convention by the Borbidge Governmentg|pow, seriously injured right shoulder, collapsed left
Attorney-General Mr Denver Beanland, who appointed a Iessl;ung fractured pelvis, compound fractures of both
senior judge as Queensland's Chief Justice last January anklés and both feét crushed. Those injuries left

] ) him with a number of permanent residual
| quote from aSydney Morning Heralarticle dated  thopaedic disabilities. | interpret that to mean that

25 June, which states: on occasions he suffers pain or discomfort from
Justice Fitzgerald said soon after that he would retire aghos_e |njur|es: ,lt can be said that depressmn IS a
President of the Queensland Court of Appeal. medical condition but I, as a lay person, strongly

relate that to the serious injuries he received, such as

He went on to say: the frontal lobe brain damage.

When | decided to leave earlier this year it was because | Again, | believe that members of the House

thought it was no longer possible to contribute fully to publicheed to think very carefully. Should a judge of the
life in Queenslad . . . Supreme Court be removed from such esteemed

) _ office because the judge was involved in an accident
The Attorney General is pleased to welcome Justicgq nas a medical condition that is now under

Fitzgerald as an acting judge,_ but. the report i”_th%ontrol through medication? Apparently, many
Sydne_y Morning -Heralldnakes it qum? clear th-at, N iudges were aware of Justice Bruce's health
the mind of Justice Fitzgerald and in the minds 0{)roblems; that he was suffering from depression.
many others, Justice Fitzgerald was being punisheg from my reading of the documents, he willingly
for his outstanding work as the head of the Criminal ok on cases that other judges would not take. If
Justice Commission. He has come under a great degly criticism is to be levelled at anyone, it should be
of criticism by the National Party Government for|gejied at other judges of the Supreme Court for
that inquiry which resulted in the gaoling of a police ) 16ying Justice Bruce to carry an unfair workload.
commissioner and a number of National Partyn his statement to this House, Justice Bruce said
members of Parliament. So Justice Fitzgerald Ieff,at he often worked at night and on weekends. In
Queensland because of the Governmentiga; regard | note the statement of the Attorney
politicisation of judicial appointments. Judges MmuStseneral here today and comments he has made in

be totally independent and must be able t0 makgress releases. The legal affairs section of the
decisions without fear or favour. If this House votesysiralian Financial Revievef 5 June stated:

today to remove Justice Vince Bruce for reasons that

are not justified, we will send a chill through all the  The Attorney-General, Mr Jeff Shaw, concedes the pressure on
judges in this State. judges is undoubtedly greater than it was 10 or 15 years ago.

The second matter that is basic to the issue wi _that article the Attorney was reporting as having
are debating is discrimination and the issue of&id:
disability or incapacity. As | said earlier, | _ , L
. . . There is more time sitting in court and the pressure of
aCknOWIedg? that the medical COI’IdItIOI’? Jysuce business is greater, but | believe that most judges, the
Bruce has is under control through medication. | overwhelming majority of judges, are able to cope with it, and
was surprised to hear some of the statements beingit has to be said that judges are very highly paid professionals
made in and outside the House. | referred earlier to to whom hard work is a normal attribute of their life.
those statements as showing an off-handed attitude _
to a person with a disability. Honourable memberdi€ further said:
have spent a great deal of time in this House ] ]
arguing that there must be no discrimination on the People take these appointments on a substantial salary, they
; i . assume these obligations, and | don't think it is realistic for
basis of a person's disability. But today we are anyone to suggest that it should be a nine-to-five job or a job
saying that we accept that. | acknowledge the speech that does not require great exertion.
made by Justice Vince Bruce. He indicated in that
speech that he had been involved in a serioukhe Attorney General does not seem to have much
accident in September 1988. As | studied some ofompassion for the pressures felt by Supreme Court
the background material for this debate | wagudges. It is ironic that a Labor Attorney General

amazed at the extensive nature of the injuries hghould say that they get paid a lot of money and
suffered. therefore they should put up with a heavy workload.
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The Hon. M. R. Egan: Are you suggesting Counsel and Senior Counsel, knew that their views
they should stop work at five? would be made known in this debate. In one such

letter P. H. Greenwood, SC, of Wentworth
Reverend the Hon. F. J. NILE: | do not Chambers stated:

think that a judge should work 24 hours a day,

seven days a week. Judges should be able to relaxHowever, may I raise a couple of other matters for your

on weekends and enjoy a lifestyle that enables them consideration? Firstly, the delay in delivering judgments (that

to remain healthy in mind and body, that enables is the basis for this complaint) is by no means exceptional. |
. ; . ' . will come to the reason why that is so later in the letter. For

them to deliver timely judgments. A person who is example | am presently waiting on a judgment which will

Fontmuous'y eXhaUSt_Ed cannot deliver t'mely' sound soon have its third anniversary since the case was heard. |

judgments. Interestingly, the Leader of the have previously waited 2.5 years from the same judge for a

Opposition now says that he is happy to vote for the decision.

removal of the judge. However, in the same article

in the Australian Financial Reviewe is reported to He is referring to another judge, not Justice Bruce.

have a different view. He stated that budgetarye continued:

restraint had imposed severe pressure on the justice

system. Referring to the Leader of the Opposition, A delay of 12 months is by no means uncommon and, so far
the article stated: as | am aware, those judges are not suffering from severe

depression or other medical problems.

At the moment, he estimates that the Court of Appeal needs

another three judges, the Supreme Court needs another thrkte said further:

or four general judges, and the District Court needs at least

three more judges. | do not say for a moment that such delays are acceptable.

If the coalition parties were in government, wouldNo-one is happy with that. He continued:
the Leader of the Opposition move to increase the
number of judges? He acknowledged that judges are Rather, | say that Justice Bruce is not exceptional and one
overworked. | personally do not know how judges must look to the system which is in place as the source of the
cope with their heavy workload. But the Leader of problem not the individual judges, and in particular not Justice
o : Bruce.
the Opposition acknowledges that they are ruce
overworked and that there are too few of them. It N ) )
could be said that Justice Bruce was a willing horselhe Leader of the Opposition confirmed that view
that he showed a positive attitude and carried aWhen he referred to the need for more judges in the
extra |oad_ Despite h|S prob'ems’ the accident anarticle in theAUStralian FinanCia| ReViert deﬁes
the depression that is now under medical control, h®gic that he no longer holds that view. We were
volunteered to take extra cases. That igold by the Attorney General that he is the judge and
acknowledged at pages 36 and 37 of the report ofie are the jury. | should like to remind members of
the Conduct Division of the Judicial Commission—a couple of comments of the defendant in this
without so much as a "Good on you, Justice Bruce'matter. In his presentation to the House Justice
Paragraph 60 of the report stated: Bruce made a number of relevant observations. He
said:
There was also debate regarding the defamation cases referred
to in Table D. The Chief Judge at Common Law noted in @\ president, this is an historic occasion not only for me but

memorandum that Justice Bruce had, contrary to Chief ¢ the honourable members of this House. This is the first
Justice's instructions not to take cases until the Newcastle ,.casion on which this Chamber has been placed in a position
judgments had been delivered, taken four defamation cases at , 1 je upon whether a Justice of the Supreme Court of New
some time between September and November 1995. Justice g th Wales should be removed.
Bruce maintained that he took those cases because he was the
only judge available to do so. )
He further said:
That is the view of the two judges who are critical _ _ o _
of him. They acknowledged in their report that There is no suggestion of any criticism of my conduct either

Justi Br took extr t time when h in court or out of court. There is no suggestion of any
usiice uce took extra cases atl a € € e misbehaviour anywhere or at any time. There is no suggestion

was already trying to catch up on a baCklOg_ of of any criticism of the quality of my judicial work. There is
judgments. Letters that | have received from various no suggestion of any criticism of the way in which | have

barristers in this State—and | assume other members conducted the courts over which | have presided. There is no
have received similar correspondence—contain the Suggestion of any criticism of the hundreds of judgments

. . . . which | have delivered promptly in the course of my judicial
valid point that _‘JUStIC_e B_ruce was not t_he_ only judge career. There is no criticism of the manner in which | have
who was slow in delivering some of his judgments. conducted the largest and most complex piece of medical
| assume that the authors of these letters, Queen'sproduct liability litigation in the history of this country.
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| believe that is relevant. He continued: The same comment was made by the Attorney
General. Justice Mahoney concluded:
The findings of the Conduct Division are completely irrelevant
to you, except in so far as they constitute a trigger which
enables both Houses of this honourable Parliament to consider
the question of my removal.

For these reasons | am of opinion that the Judge is now able
to discharge his judicial duties and for that reason the matter
could not justify parliamentary consideration of his removal

. . . from office. The report of the Division should so state.
That is a valid point. It means that the Conduct

Division has not told us to remove him. All it has

said is that it is a matter we should consider. It jOf course, the report did not state that. As |
not pointing a gun at our heads and saying tha¢nderstand it, his views were not conveyed clearly
because of its decision members of this Housk Justice Bruce, who was given the impression that
should remove the judge from his position. Anthe Judicial Commission's Conduct Division was
article in theAustralian Financial Reviewof 5 June Unanimous in its decision that the judge still was not
reports Michael Finnane, QC, as having made thable to perform his duties because of his incapacity.
very point. The article states: As was pointed out earlier, more than $200,000 was
. _ o spent on the Judicial Commission inquiry. After
In the Vince Bruce case, Mr Finnane sa|q lltlseemed to h"’_“’_ﬁearing all the evidence Justice Mahoney said that
been assumed that because a Conduct Division of the Judicigl . .
Commission had reported, "Parliament then just conducts ustice Bruce should not be removed from office
vote. | think that's wrong. and found that the judge could now discharge his
judicial duties.
| say that it is wrong too—otherwise there is no
need for a debate in the Parliament; the Conduct Members of Parliament have not heard all the

D'V'S'c.m could Slmp.ly. vote to dismiss judges. .In thlsevidence but Justice Mahoney has. Is it suggested
case it was a decision of two out of three judges

with the most senior judge disagreeing. Members offhat Justlcg Mah_or_ley 'S sqmehow m_|slead|.n.g the
Parliament should not feel under any emotiona ouse by his decision? | believe that his decision is
pressure that they have no choice in the matter, thgfi“d and that th? _House shauld _take notg of it. On
they are part of the process and should act |ik§6 May the solicitors representmg Justlce_ Bruce,
puppets by taking the next step and voting the judgkl®lman Webb of Macquarie Street, Sydney, issued a
out. Justice Bruce also said in his speech to thEeSPOnse to the Conduct Division report stating:

House:
Mr Cole and Justice Lloyd in effect concluded that the Judge's
When | challenged the Conduct Division in the Court of performance from 20 February, 1998 until 7 May 1998,
Appeal | did so on two bases. Firstly, | said that the namely:
legislation required that the report of the commission be

unanimous. (1) Sitting in court on 10 days.

| concede that the Court of Appeal has decided that
the decision does not have to be unanimous. Justice
Bruce went on to say:

(2) Delivering 31 judgments.

This is a judge who cannot make a judgment! It
It was plainly established that the most eminent member ofontinues:
that panel totally disagreed with the conclusions which bring

me here today.
(3) Being off work for 6 days ill.

Justice Bruce was very angry because the dissenting

view of Justice Mahoney had been concealed from  (4) Spending 1 day being examined by a specialist on
him. He was under the impression that the decision behalf of the Conduct Division.

was unanimous. Later he was very relieved to

discover that Justice Mahoney, who he believes is (5) Preparing for and/or attending 5 hearings before the

the most senior of the three judges, wrote a Conduct Division.
dissenting judgment. Justice Mahoney stated on page
6 of his decision: | seek leave of the House to incorporateHansard

the judgment schedule included with the Holman
The complaint is not that what he did constituted misconducwebb response

which itself would or could justify consideration of his
removal: it is that it shows incapacity. It is to be emphasised
that it is incapacity alone which is in question. Leave granted.



CONDUCT OF JUSTICE VINCE BRUCE 25 June 1998 COUNCIL 6545

JUDGMENT SCHEDULE

To be Delivered Delay in Delay Performance

delivered Delivery Causes
Holidays-A-Float P/L v. George 22.2.98 2.3.98 4 6 +2
Cseko v. Creek 3.3.98 20.3.98 13 13 +-0
Jennings v. GIO 3.3.98 20.3.98 13 13 +-0
Beswick v. Transport Accident 3.3.98 20.3.98 13 13 +-0
Commission of Victoria
Whitford v. Campbell 3.3.98 20.3.98 13 13 +-0
Wainright v. Negrine 10.3.98 20.3.98 8 3 +5
Civic Transport Service v. Bradd 10.3.98 8.4.98 21 13 -8
R. V. Maxwell 10.3.98 30.3.98* 14 15 +1
B.P. Aust. v. Little 10.3.98 30.3.98 14 15 +1
Marwick v. Cullen 10.3.98 30.5.98 14 15 +1
Nortel v. Portfolio Leasing 10.3.98 20.3.98 8 13 +5
R v. Phillips 17.3.98 30.3.98* 9 15 +6
Cook v. GIO 27.3.98 30.3.98 1 15 +14
Ritchie v. Romanov 27.3.98 30.3.98 1 15 +14
Kwasnica v. Lloyd 14.4.98 20.4.98 4 7 43
Woodley v. Adel 14.4.98 21.4.98 5 7 +2
Talarica v. Law Society 14.4.98 22.4.98 6 7 +1
Commonwealth DPP v. Varias 14.4.98 21.4.98 5 7 +2
Farrow Corporation v. Ross 28.4.98 6.5.98 7 7 +-0
Williams v. Maritime Services Board 19.5.98 5 5 +0
Prosser v. Eagle 26.5.98 0 5 +5

| have already referred to what Justice Bruce said If judges need time to deliver judgments they should be given

about his accident. Justice Bruce said in his speech 2t time. They should not be required to scribble them at
to this House: night or on the weekends when they should be doing what

ordinary people do, that is, having time off to rest and
To ensure that | delivered judgments and performed my work recharge their batteries that they may work efficiently and
properly in future | approached Justice Wood, who was to Competently during proper working hours and in proper
become the new Chief Judge of the Common Law Division of ~Working conditions.
which | am a member. | made an arrangement with Justice
Wood to report to him weekly on what | had done and on theHe also made reference to the Nutrasweet case and
state of my outstanding judgments. | did not regard that aggid:
being in any way a diminution of my status as a justice of the
Supreme Court of New South Wales, but, rather, as a practical For example, | had the Nutrasweet case, which started on 29
way of ensuring that in future | performed my duties in a January 1996. The evidence proceeded until 6 November
timely fashion. Justice Wood, for whom | have the greatest 1996. It was the most complex piece of medical product
respect and admiration, readily agreed, and that is how | liability litigation in the history of this country. The evidence,
propose to carry out my work in future. the exhibits and the transcripts fill an entire room. There are
hundreds of thousands of pages, | have written hundreds of
It has been shown that Justice Bruce delivered 31 pages of judgments and | have hundreds of pages to go. That
judgments and put in place a system by which he is a major factor in people addressing the workload of judges.
would work closely with Justice Wood to ensure TNere is no system, as | have said, for picking up what is in
prompt delivery of judgments in the future. Justice fact causing delay by judges in the Common Law Division of

: . the Supreme Court of New South Wales. That will no doubt
Bruce also gave evidence about _the_serlous prOblemee rectified. As | have said, the new Chief Judge, Justice
he had suffered from severe migraines. Intellectual wood, for whom I have the highest regard, is attempting to
work such as studying evidence from witnesses and introduce such a system.
reaching conclusions would be almost impossible
while suffering from severe migraine. But, as withAlthough it was clear that he had problems and had
his depression, the judge is no longer suffering fronthe character trait of procrastination, he was given
the severe migraines that affected his ability tdhe most complex cases—and the reason for that
deliver judgments. In referring to the workload of was that he was regarded as a brilliant judge. Even

judges he said: the Leader of the Opposition praised the judge
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because of his brilliance. It is not fair to accuse himand he will be deprived of many hundreds of
of being slow to deliver judgments. He was alsahousands of dollars in pension entitlements. Surely,
given class actions, which even the layman wouleéne could not reasonably suggest that that would not
acknowledge are most difficult cases. They involveamount to the imposition of punishment.
the judge having to analyse and compare the
evidence of hundreds of witnesses and weigh the | am mindful that a number of litigants have
evidence of those affected by a product against thdéieen deleteriously affected by the delays caused by
of the manufacturers of the product. Because]ustice Bruce. However, delays caused by other
potentially, millions of dollars in compensation mayjudges have not resulted in those judges being
be involved, the cases are fought tooth and nail biprought before the Parliament to explain the delays.
defendant and plaintiff. The judge, in this caseMany litigants have been disadvantaged by delays
Justice Bruce, is in the middle. The judicial systentaused by the most eminent of judges. | shall
in this State should be criticised for allowing Justicepresent support for that contention later in my
Bruce to be exploited by the system. contribution. There can be no doubt that we must
address the problem of delays in the delivery of
The Hon. Dr B. P. V. Pezzutti: None of the justice, but in doing so we must be careful not to
evidence says that. conduct a crusade and victimise a single judge. The
bottom line is that the system has failed to deal
Reverend the Hon. F. J. NILE: | have quoted adequately with a judge who has suffered from
from the evidence and there is no doubt about whahental illness.
| have said. The other major class action heard by
Justice Bruce was the copper 7 case. There is no The Attorney General and the Leader of the
justification for removing Justice Bruce as a judgeOpposition attempted to deal with the medical
of the Supreme Court. A number of members fronevidence in various ways. | think the medical
both sides of the House agree with me; othersvidence before us is quite clear. If this Parliament
disagree strongly. | ask members who believe thewere to dismiss the judge on the case that has been
have valid reasons to expel the judge to reconsidgresented by the Judicial Commission, and on the
their positions and allow justice to prevail in thiscontributions of honourable members, that to me
House. would constitute unfair dismissal. It would in effect
compound the problems that litigants have
The Hon. I. M. MACDONALD [4.54 p.m.]: | experienced as a consequence of the delays in
oppose the motion for a number of reasons. This idelivering judgment by the creation of a further
probably the most serious matter | have had tinjustice. That is my basic position, and it is my
confront as a member of this House. This difficultright under this free vote to put it.
and complex matter is not clear-cut; it is confounded
by grey areas from beginning to end. This is an The Leader of the Opposition referred to this
historic motion—unique in the 174 years of theHouse as a gatekeeper. On the evidence before us,
Chamber's existence. | wish to comment on mattet® dismiss the judge would be to open the
raised by the Attorney General and the Leader of thBioodgates, not to act as a gatekeeper. | worked for
Opposition and then proceed to put arguments thdlhe Attorney General from 1978 to 1983. In that
support my opposition to the motion. period, hearing delays were also a problem, and
various measures were taken to deal with them.
A decision was made in caucus more than &lowever, some matters were never satisfactorily
month ago when the matter was first raised talealt with. There were two main reason for that.
permit members of the Labor Party a free vote oOne is the adequacy of resources made available to
such a motion. Consequently, | will exercise thathe courts of this land to cope with the increased
free vote without fear or favour. | have difficulty number of cases resulting from citizens of this
accepting a number of the arguments advanced hpountry becoming increasingly aware of their rights
the Attorney General and the Leader of theand being prepared to pursue those rights through
Opposition. First, the Leader of the Oppositionthe courts.
suggested that the House could not be said to be
imposing a punishment if it resolved to remove the Australia has become an increasingly litigious
judge from office; rather, that by doing so the Housesociety. The country that we tend to follow most in
would be protecting the citizens of the State. Theeverything we do is the United States, and that
aim of every judgment of courts of this land is tocountry has become unbelievably litigious. We are
protect the citizens of this State. If Justice Bruce iheading that way. As a result, more pressure will be
removed from office by a vote of this House, heplaced on individual judges, more difficulties will be
will be humiliated, his reputation will be destroyedexperienced by litigants, and their complaints will
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increase. We need a proper system to deal with thecknowledged by all members of this place and by
vexed question—that is, how judges operate in thithe community generally. Unless the Attorney

community and how they function within their General finds some sort of negotiated settlement of
jurisdictions. That is a very difficult question, and itthat massive case, it will go back to square one.
must be dealt with in another way—not by makingWhere would the justice be in that? There would be
an example of one judge, in some way singling outhone, not for the judge and not for the litigants,

this judge and saying, "In the 174 years of thewhose problems would only be compounded. It is,
history of this Chamber, you are the one who ifrom what | have read about it, a proper and

going to go." necessary case to be dealt with by the court.

| am embarrassed by this motion. | would have | suggest to honourable members that the
thought that a motion for the dismissal of a judgecourse being pursued by some sections of the media
would be based on two particular elements of theeeks to solve an injustice by perpetrating a further
charter of the Judicial Commission. One of thoseénjustice. That is not the way to go. The way to
elements would be corruption or misbehaviour of aolve this problem is to continue with what has been
serious nature. If the motion before the Chambehappening since February this year; that is, to put in
were to do with corruption or serious misbehaviourplace an appropriate scheme of arrangement to deal
| would be far more comfortable dealing with it thanwith the backlog of matters and, as far as possible,
| am dealing with a motion calling for the dismissalto ensure that Justice Bruce complies with that
of a judge on the basis that for some period of timescheme of arrangement. The judge, having delivered
the judge suffered from a mental iliness. 30 judgments in that period—10 more than provided
for under the scheme of arrangement proposed—on
| ask honourable members: What message withe evidence we have is doing well, as | will show
we send to the community if we dismiss a persotater when | deal in more detail with the issue of
who, on all the evidence available, suffered frondelays.
mental illness at the relevant time? | think the
message would be intolerable. We would send to  The question now is: Was Justice Bruce
every employer in this country the message: if yowcapable last year? | think the evidence suggests he
have an employee who suffers mental iliness at amyas at that time encountering great difficulties in his
point of time, the first thing you should do is sackcapacity to prepare decisions. Why was that so? It
that person, regardless of whether the condition hagas because of a medical condition—a medical
been treated and is being controlled by some meansondition from which, two senior medical
counsellors concluded, Justice Bruce was suffering.
If we support this motion to remove JusticeThe question now is: Is Justice Bruce capable at this
Bruce, we will in effect be punishing the judge aftertime? It is not whether he was or was not capable
the cure. That is the incredible thing about thdast year, but whether he is now capable of hearing
motion. We would punish the judge not for what heand determining a case. In other words, is he cured
has been doing over the past three months but faf his mental illness?
what transpired in 1996 and 1997—in a period in
his life when, on the evidence of all the reports we The Hon. D. F. Moppett: On whom do we
have before us, he was suffering a mental illnessely to determine that question?
That would be a clear-cut travesty of justice for that
individual and a travesty of justice for the entire The Hon. I. M. MACDONALD: | will deal
judiciary—a judiciary that is meant to be with that question later. Secondly, it must be noted
independent of the Executive Government. that Justice Bruce has entered into a scheme of
arrangement to reduce the backlog. In other words,
I know that some media outlets have beerthe precise questions at stake have not been dealt
putting a lot of emphasis and pressure on thisvith by either the Attorney General or the Leader of
matter, and have been highlighting examples othe Opposition in their contributions to this debate.
difficulties that have been experienced by litigantsThe plain fact of the matter is that if we accept that
But if the judge were to be dismissed today some adustice Bruce is cured of his mental illness of
the cases that were presided over by him wouldepression—
have to be reheard, and we would be back to square
one. The Attorney General mentioned in his The Hon. J. F. Ryan: He is not cured.
contribution this afternoon the possibility of an
arrangement in relation to copper 7 and the The Hon. I. M. MACDONALD: The Hon.
Nutrasweet case, a case that has been going on farF. Ryan will shortly have the opportunity to
some time. It is a complex case, as would bepeak, as will the Hon. Dr B. P. V. Pezzutti. | did
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not interject when other honourable members wereesolved itself for the better. The evidence is that his
speaking to this motion. medical condition has been much-improved for
about four months, yet this House is being asked to
dismiss him in that period of improvement. It is
extraordinary that some newspapers and members of
this House would support such a proposal. Both
medical witnesses who gave evidence—that is, Dr
Dent and Dr Gilandas, the clinical psychologist
called by the Crown Solicitor—agreed that
depression was the cause of the delayed judgments.
The evidence does not dispute that. | wish to quote
each of those learned individuals. At page 95 of Dr

Dent's evidence he was asked:

The Hon. Dr B. P. V. Pezzutti: You were not
even here.

The Hon. I. M. MACDONALD: | was here

for the entire debate.
The Hon. Dr B. P. V. Pezzutti: You were not.

The Hon. I. M. MACDONALD: You might
have been outside having a cigarette.

Q. What | wanted to ask you was, firstly, in relation to what
you have opined in the seventh paragraph of the letter
referring to the "long list of matters awaiting judgment",
why would it be, speaking of course as a consultant

The PRESIDENT: Order! This debate is too
serious for trivial interjections.

The Hon. I. M. MACDONALD: We have to
assess whether, at this moment, Justice Bruce is
cured or largely on the way to being cured of his
mental illness. Secondly, we have to assess whether,
on balance, the scheme of arrangement entered into
with the Chief Justice is proceeding satisfactorily. |
might add that the relevant period is from 19
February this year. In other words, honourable
members must now, towards the end of June, some
four months after the commencement of the relevant
period, make an assessment about the judge's
capability. The jury must still be out on whether
Justice Bruce is capable at this time of discharging

psychiatrist, that a long list of matters awaiting judgment
constituted a very clear symptom of depressive reaction on
the part of Justice Bruce?

A. The wish to avoid issues that are providing concern to any

individual is often an issue that is delayed and further
delayed and one often finds that as a consequence of the
lack of motivation that is an essential aspect of depression.
It then becomes a reinforced phenomenon. The longer the
list, the longer it takes, the worst the perception and the
more the inability of the individual to move through that
again because of the core aspects of what happens to us in
depression, in our minds, our chemistry, our body and our
brain function.

his duties as a judge of the Supreme Court. AfteFurther on in his evidence Dr Dent was asked the
only four months we are confronted with thefollowing important question:

decision on whether to take this dramatic step—a
step that | believe will destroy the standing of
judges in the community.

| do not know how any honourable member
opposite could say that to be dismissed by
Parliament is not one of the most dramatic
punishments that could be exacted upon a judge. |
cannot think of a worse punishment, other than
being dragged before the Bar of the House and then
being sent out to Long Bay for an extended period.
Dismissal would strip Justice Bruce of

Q.| am asking this now generally across the board by

reference to, if you like, all of your reports which are

before the Commission, have you identified a causal link
between Justice Bruce’'s depressive condition and his
failure to undertake and, in any event, to complete
judgments?

A. Yes, | consider his inability to undertake and complete

judgments as being a symptom of his depression. It is a
manifestation of the slowing of cognition and capacity in
body chemistry, it is a clinical manifestation of such.

his| could read many other portions of the evidence of

entittements, humiliate him, then destroy him. Thigshe eminent medical officers who appeared before
House would be dismissing a judge who, on all thehe commission. The evidence of those medical
evidence, suffered from depression in the pasbfficers led the commission to essentially accept that
Evidence that Justice Bruce's medical condition hadustice Bruce was suffering a mental illness
been resolved or has improved is uncontradicted. dondition known as depression, and that was
have not heard any evidence presented in this Hous@challenged by other evidence. | find it difficult to
this afternoon that proves that he continues to suffeiccept that one could extrapolate procrastination
from that condition. from the body of evidence and then make the
statements that two of the judges made.

The Hon. J. F. Ryan: That is agreed all
round. The Hon. R. S. L. Jones:They were separate.

The Hon. I. M. MACDONALD: It is agreed The Hon. I. M. MACDONALD: They
all round that Justice Bruce's condition has nowveertainly were not separate, as the Hon. R. S. L.



CONDUCT OF JUSTICE VINCE BRUCE 25 June 1998 COUNCIL 65829

Jones interjects. The majority decision of theprocrastination. The Conduct Division found—as |
Conduct Division was that, notwithstanding thisbelieve it had the capacity to do—that on the
clear evidence, the failure of the judge to Comp|yevidence before it the Parliament could consider the
with every element of the schedule agreed betwedigmoval of the judge from office. It also found that
Justice Bruce and the Chief Justice on 19 Februady is for the Parliament to decide, on the evidence
this year constituted evidence of an incapacity whicfefore it, whether the judge should be removed from
had previously existed and had remained irpffice. In many respects the C_onduct Di_vi_sion is
existence, namely, procrastination. The majoritynerely a filter—not unlike a magistrate deciding that
thought that the judge's explanations for his failurét case is of sufficient strength to justify it going to a

to comply with the schedule were insufficient. jury.

| believe that the majority seemed to have The jury then decides innocence or guilt. The

ignored the fact that in the period encompassed Z@arliament is to be the .judge'_s jury. For Parliament
the Chief Justice's schedule the judge had in fadP Move to remove the judge it would need to form
delivered more than 30 judgments, whereas th@e view that notwithstanding the uncontradicted
schedule contemplated the delivery of only 20—ifnedical evidence regarding depression and its
other words, the judge was ahead of the schedulE?SOlu“on' .the J_udges ex.plamed failure to comply
The Attorney General pulled out two cases and saicYV'th each item n the (?h|ef Ju.dges.schedule itself
"These are not dealt with." | believe that if a juolgedemonstlrated sufﬁmem incapacity to justify removal.
deals with 30 or 40 cases, the probability is that h n no wevr\]/ of the e\gdgnc;ﬁ could that betthe Ff;astﬁ’
will have a couple that he will not finish exactly on ecause he exceede € requirements 0 N
: . schedule. Depression was at the heart of the
time. However, as has been noted, Justice Bruce '
delivered more iudaments than the schedul roblem. When the report was first handed around
specified judg in this House | skipped over the recommendations
P ' and went immediately to the medical evidence. |

As th id h tinati was horrified to read that the judge had suffered
s he evidence Shows, procrastinalion Wag.,,, g4 many medical conditions, including

raised by Dr Gilandas, equivocally in his first reportmigraine, horrendous injuries following a motor

and unequivocally in his second report. The Secongehicle accident, a back problem and depression.
report, however, was based on the premise that the

judge's failure to comply with every element of the Removal of a judge for an incapacity that has
Chief Justice'_s schedule was unexplained._ In othgJeen resolved will send a very bad message to the
words, Dr Gilandas came to the conclusion thalyommunity, namely that mental illness, even though
amongst all the other problems the judge had; can pe fixed just as readily as a broken leg, casts
procrastination was in a sense a feature of thg stigma such that the sufferer, though cured, is
judge’s make-up. He concluded that as the judge hafereafter deemed unfit to hold high public office.
not complied with every dot point in the scheduleTphere is the rub. If the judge had broken a leg or
this was evidence of procrastination. On theyffered other serious injuries he would have been
evidence, | believe that the contrary was the facireated differently. Society regards physical injury as
and that when Dr Gilandas was made aware of thag normal event but has great difficulty dealing with
he retreated from his evidence, as Justice MahonQMe Stigma of mental illness. For many years | have
found in his dissenting report. That was not referre¢inown a number of people who suffer from
to in the contributions of either the Attorney Generaldepression. It is difficult to comprehend their
or the Leader of the Opposition. Dr Gilandas in hiseactions and problems and to assist them.
evidence, as found by Justice Mahoney in his
dissenting report, stated that that situation had been  Unfortunately, medical treatments only recently
alleviated. | will deal with that in more detail later. have become available to tackle mental illness
readily and effectively. Luvox is one such new drug,
We must deal with the issue of procrastinatiorand many more advanced drugs will be developed to
very carefully indeed. As | have said, the evidencéwelp people who suffer from this problem. Mental
tends to suggest that it was part of Justice Brucelness carries a stigma in this society and the
depressive mental condition at that time anyway. loutcome for sufferers is a sad one. Treatment
is important to consider the difference between th@rograms for the condition are costly and
roles of the Conduct Division and the Parliamentinadequately catered for. | grew up in this country,
Much of the addresses of the Attorney General andnd | know that if someone next-door had a mental
the Leader of the Opposition were based orllness the family would be ashamed of it, which
procrastination, and the media have also based thgiompounded the problem for the sufferer. People
arguments for the judge's removal onwere inclined to try to sweep it under the carpet.
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Over the years, mental illness has not beepffice. Undoubtedly, over the past 174 years many
effectively or properly dealt with. However, a persondeserved to be removed. This House must not set a
who has a broken leg is able to get time off work oprecedent by removing a judge who had a
school to seek treatment. The community is familiadepressive illness that has been cured. That would
with such an injury and knows that the medicalbe an appalling message for this Parliament to send
system can mend it quickly. However, a commorto the community. | remind honourable members
feature of mental iliness is that sufferers often ar¢hat in the judge's address to this Chamber he
not aware that they have the condition. Throughoutpologised to the litigants for the delays created by
the judge's dissertation in this Chamber and thais illness. That was a very important point. | have a
documentation placed before members one can firldng list of members of the judiciary, senior counsel
evidence that he was aware of the severity of hiand barristers who have spoken to me in the past
condition. Arguments that the judge should bedew weeks.
removed because litigants no longer have faith in
him or because damage has been done to the A number of judges whom all members would
standing of the judiciary have cosmetic appeal, butespect have rung me and expressed their absolute
on closer inspection are found to be illogical. dismay at the course we are proposing to take.

Those judges are worried about this matter for a

These events are a consequence of theumber of reasons. They do not believe that the
mechanism set up under the Judicial Officers Act t@unishment fits the so-called crime. They believe
enable both a public hearing of serious complaintthat the proposed dismissal strikes at the heart of
against a judge and tabling of a Conduct Divisiorjudicial independence and broadens the present
report in Parliament. Any judge who decides toambit of reasonable grounds upon which the
defend himself against serious allegations will do s®arliament can remove a judge from office. Those
in a blaze of publicity. The potential harm to a judgegrounds relates to such matters as corruption,
from such publicity is a direct result of the systemcriminal activity, improper behaviour, interfering in
that Parliament established through the Judiciadhe course of justice and an illness that prevents a
Officers Act. The Leader of the Opposition andjudge from hearing and dealing with cases—a
other members argued in effect that judges shouldompletely different scenario from that been painted
not defend themselves when serious complaints afer the dismissal of this judge.
made against them. | have heard honourable
members express surprise and concern that the judge The judges who made strong representations to
would appear or60 Minutesor in the very papers me pointed out that there are delays in many major
which, from day to day, traduced his reputation in aourt cases. | thought | might name some of those
most extraordinary way. | have heard members ofases, but on reflection | think that would create an
this House say that he should not have sought sudhjustice beyond the injustice that could be
publicity, that it is not the done thing. perpetrated by this motion. The Leader of the

Opposition pointed out that there was a delay of 13

Justice Bruce has defended himself in ammonths in one case. | am aware of a case in which
honourable and correct way rather than remainingn eminent justice of the Supreme Court took 18
silent and thus compounding the problem. Societynonths to deliver judgment. The judgment in a
must grapple with the stigma associated with, andhajor cancer case has been reserved since February
incidence of, depressive mental illness. Judicial997. Another justice—one that everyone in this
resources must be enhanced so that justice can @&@amber knows—has a number of outstanding
delivered quickly rather than delayed. If thisjudgments. He has one case in particular, which I
Parliament dismisses the judge, outstanding casesll not name, that has been outstanding for in
most likely will have to be reheard. The Nutrasweeexcess of 18 months. Before we proceed with this
case is no exception. Dismayed litigants will losesort of drastic action we should look at
millions of dollars, and injustice will be implementing systems that can avert major delays.
compounded.

We have heard much evidence about the time

There is no suggestion in the evidence beforeonstraints experienced by members of the bench. If
this House that Justice Bruce is not performingudges need more time to write judgments why do
reasonably well or up to expectations. Honourableve not implement a system that gives them more
members heard the long list of medical difficultiestime? Why do we not have a system like that in
from which he has suffered, but according to theVictoria, which gives judges time off to write
evidence Luvox is effectively treating his depressionjudgments; where judges do not sit from 10.00 a.m.
This Parliament has never removed a judge fromntil 4.00 p.m. every day and do not have to write
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judgments at night or at the weekend? | have spokefernacular, he should at least be given a go. He

to a number of judges and | know that that isshould be given an opportunity to establish whether

common within the system because of the extent afver time he has been finally cured of his illness

litigation. | have said pretty much what | believe inand can perform his duties. That is the warning shot

this matter. | formed my opinion almost immediatelyfrom Justice Mahoney to all of us today, members,

upon reading the Conduct Division report. | did notso be very careful about pursuing this course. Justice

come to a decision after subsequent discussions;Mahoney said:

reached a view quite quickly based on what | read _ _

in the report. | paid great heed to the opinion of 'hat from approximately January-February 1998 [until the
. . . . . present] the Judge has been able to carry out his judicial

Ju;tlce Denn!s Mahoney in the Q|ssent|ng_ report, and § ies 1o an acceptable standard,

| will refer to it again to substantiate the view | have

formed. Honourable members should remember thai"tam afraid that | stand with Justice Mahoney in this

Justice Mahoney was President of the Court Ofayer, justice Mahoney, the most eminent member
Appeal and that he often served as Chief Justice igf inat commission. concluded:

this State when the Chief Justice was away. Justice
Mahoney said: ... the Judge has been able to carry out his judicial duties to
an acceptable standard.
4. In general the Judge did not deny that he did not determine
and give judgment in the relevant proceedings within anHe then went on to say:
acceptable time or that, standing alone, what occurred
would have established incapacity to discharge his judicial
duties or misbehaviour in relation to them. His contention
has been that what occurred was the result solely of
physical and mental conditions from which he suffered at
the relevant times or was caused by such conditions to

such an extent that he was incapable of carrying out his_ . . .
judicial duties and that he has recently ceased to suffef NiS matter is difficult to comprehend after getting

from such conditions, to the extent that he is now able tosuch an important dissenting report from the Judicial
carry out his judicial duties. He contends that in suchCommission. That in itself would have been an
circumstances the Division should be of the opinion tha‘extraordinary step for Justice Mahoney to have
the matter could not justify parliamentary consideration Oftaken—to include a dissenting report into the report
his removal from office. (I have set forth the contentions of g . . .
the Judge which are relevant having regard to the way |rpf _the Judicial Cpmmlssmn. ‘JUS“C? Mahoney IS
which this inquiry has been conducted and the finding=diVing Us a warning about the serious nature of
which have been made consequent on the submissiodg@king a course that effectively denies that Justice
which the Judge has made to the Division. Bruce is conducting his duties to an acceptable level
now that he has been cured of the illnesses he
suffered in previous years; and he is warning us that
his behaviour did not constitute misbehaviour.

His failure to carry out his judicial duties in relation to the
proceedings the subject of the complaints, being due to such
incapacity, was not misbehaviour in relation to his judicial
duties.

IN MY OPINION:

(@ Until approximately January-February 1998 the
Judge suffered from physical and mental conditions ] ] )
of such severity from time to time as to cause or It is extraordinary that we are debating whether
substantially cause him to fail to perform his judicial to dismiss this judge when we have such a clear-cut
duties in relation to the relevant proceedings; statement from one of this country's most eminent

(b) That from approximately January-February 1998 thejunSt.s' In effi(.:t’ (;16_ says that It];I the J(;Jdr?.e IS n(;)W
Judge has been able to carry out his judicial dutiesc?'rrymg out _'S utl('ES accepta y an IS conduct
to an acceptable standard; did not constltute_ mlsbeha_lwour, he should not be

removed from office. Nothing could be more clear

(c)  His failure to carry out his judicial duties in relation cut. He goes further than the Judicial Commission.
to the proceedings the subject of the complaintsThe Jjudicial Commission said, in effect, that we
being due to such incapacity, was not misbehaviour . : :
in relation to his judicial duties: could remove t_he judge from office. JL_lstlc_e

Mahoney makes it clear that we should not dismiss

(d) That the Division should be of the opinion that him.
within ss.28 and 29 the matter could not justify
parliamentary consideration of the removal of the The Hon. J. F. Ryan: Why do you regard
Judge from office. Justice Mahoney as more eminent?

That is a strong warning shot fired across the bows  The Hon. I. M. MACDONALD: After |

want to set this precedent today. The matter is nQfystice Mahoney's curriculum vitae. | ask members
as clear-cut as the majority of the Judicialto consider a petition signed by 300 members of the

Commission found. In fact, Justice Bruce is nowpar that has been placed before the Parliament. The
able to perform his work and, in the Australianpetition states:
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We the undersigned members of the Bar many of whom have The list is extensive and absolutely

_appeargd before Justice Bruce and/or have been his colleag%erwhelming_ It includes many of the most eminent
in practice when he was at the Bar: . . . .
(A) strongly oppose His Honour's removal from office; mgm'bers of the legal prOfES.SIOn II’? this city. As
(B) urge the adoption of the views of by far the mostthinking people concerned with justice for all, all
experienced member of the Judicial Commission whamembers of this House should consider the import
dealt with His Honour's case namely retired judge Mrof those eminent persons signing that petition. |
CDémM:;‘;giy\;veQCléCL” ;’(Veg‘sss‘:orig_dgmem' wisdom andknow many litigants have faced an appalling
© subr?lit that the ?oreshgdowed se;nction of removal fromSItuatlon’ which h"’?s been aCknOWIedg.ed by th.e
office: judge and for which he has apologised. Their
—is out of all proportion to the complaints made Matters are now being dealt with in an attempt to
against His Honour, clear the backlog. But | have never seen such a
—pays insufficient regard to His Honour's efforts to comprehensive list of members of the bar who have
remedy his delays, his undoubted integrity and goodwillheen prepared to sign a request to this Parliament to
and his desire to continue to serve the community— yagist from a certain course of action. All members
) should take heed and think carefully about their
We have heard examples of Justice Brucegecision because there has been a strong reaction
goodwill. He has served nobly and well and with ayjthin the legal profession. | have said that State
great deal of good sense for the community in &ng Federal judges have rung me about this matter

wide range of community organisations, for whichgng have made it clear that we should not remove
he should be thanked. The petition continues: the judge.

— having regard to the delays in delivering judgments .
which have been and are experienced with other All members should listen to what the

judges, is unfairly discriminatory petitioners are saying: that the punishment of

— sets a precedence of which the legal profession, théemoval from office is out of all proportion to the
parliament and the community ought not be proud. complaints made. A range of options are available to
a judge or magistrate when deciding a matter in

A large number of eminent members of the bar haveourt. Unfortunately, we are in the difficult position
signed that petition. of having to impose a massive penalty or do
nothing. Sanctions are not available. We either vote

The DEPUTY-PRESIDENT (The Hon. D. J. for dismissal or remove the matter from the list.
Gay): Order! | ask the Hon. I. M. Macdonald to

desist from reading the petition until |1 seek advice We do not have the same luxury as judges,

from the Clerks about it. magistrates and other judicial officers of a range of
penalties and approaches that can be applied. We
The Hon. I. M. MACDONALD: For the cannot impose community service orders, weekend

Deputy-President's assistance, | am reading a copletention or the application of clips to monitor
of a petition that was presented last week and givepeople in their homes. We have only one form of
to me today by the Clerk. punishment, and that is dismissal. The evidence
presented today by the Attorney General and the
The DEPUTY-PRESIDENT: Order! The Leader of the Opposition has fallen far short of the
Hon. I. M. Macdonald may proceed. mark. The action they propose we take against
Justice Bruce far exceeds the difficulties he landed
The Hon. I. M. MACDONALD: | will not himself in whilst suffering a mental iliness.
detail all the names on the list, only a few who are
important in the context of our consideration of this In conclusion, a decision by this House to sack
matter. They are Robert James Ellicott, QC, formedustice Bruce would send a message to the
Commonwealth Solicitor-General, Attorney-Generatommunity that we will penalise individuals who
in the Fraser Government, a former Federal Cousuffer from mental illness. All members
Judge, and probably the leading member of the baacknowledge that Justice Bruce was suffering a
M. C. Ramage, QC; M. A. M. MacGregor, QC; Paulmental illness yet the motion proposes that we
Byrne, SC; lan McClintock; Stephen Norrish, QC;dismiss him from his employment. That is unjust,
Stephen Rothman, SC, a very eminent barrister ihut the unjustness is compounded because all the
Sydney; A. J. Bellanto, QC; S. D. Robb, QC; P. M.evidence before us is that, by and large, he is
Jacobson, QC; John Garnsey, QC; D. G. Grievaneeting the schedule of arrangements set from
QC; David Yates, SC; Mark Southwick; RobertFebruary this year.
Titterton; P. M. Hall, QC; A. Bannon, SC; S. B.
Austin, QC; S. G. Finch, SC; L. King, SC; P. J. Justice Bruce is being penalised on the cusp of
McEwen, SC; Paul Webb, QC; and Peter Bodorhis improvement. Sacking him today would be a
QC. | have only read a few names from that petitiorgross injustice and would be seen to be a gross
which was presented to the Parliament last week. injustice by any fair-minded member of the
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community. | certainly will not vote for the motion, As the Attorney said, members have a
despite the endeavours of some individuals teesponsibility to provide the people of New South
persuade me otherwise. Far more people have ruWales with a justice system in which they can have
me and written to me urging me to support theconfidence—one that works, that will deliver, that
motion. | oppose the motion because it wouldcan make decisions. We often hear criticism of the
compound an injustice with a further injustice. judicial system, and the Hon. I. M. Macdonald
referred to criticism arising from delayed decisions.

The Hon. R. T. M. BULL (Deputy Leader of pow often have we been reminded that justice

the Opposition) [6.52 p.m.]: As other members havgje|ayed is justice denied? The evidence provided to
said, the Legislative Council is considering a Veryombers documents many such cases. | will not

serious matter. All members will make their decisionrepeat them because the details are available and
with the utmost solemnity and consideration. As %ave been referred to by other members

parliamentarian | have to make a decision after
considering all the issues. This is not a time to run
away; every member of the Legislative Council will
have to take a position. Some previous speake
have trivialised the issue, but we should refocus o
the central point.

Members of Parliament have a solemn
rrgsponsibility to make an informed decision on this
matter. In his address to this Chamber Justice Bruce
acknowledged the delays. He said he was
embarrassed about the length of time he had taken
The Conduct Division of the Judicial to deliver judgments and making the litigants to

Commission has presented Parliament with a gre¥fait. | respectfully suggest that while all this was
deal of information on which to make a decision ongoing on it did not help matters that Justice Bruce
its recommendation that Parliament considegpent so much time with many outside organisations,
removing Justice Bruce from office. Both Houses ofas listed in the evidence and by the Attorney
the Parliament approved legislation to set up th&eneral today. The decision by the Conduct
Judicial Commission to deal with conduct issuespivision stated:
amongst other things, and to receive complaints.
Three peers of Justice Bruce, including a retired The Division thinks that there was also operating as a
judge, constituted the Conduct Division of the Significant factor what Dr Gilandas called
Judicial Commission that considered the case of "procrastinatioh. . . it is not Wlthput S|gr_1|f|cance that the_

) - . arrangement made with the Chief Justice was that Justice
Justice Bruce: he has been judged by his peers. Aspgruce would notify him of the delivery of the judgments
the Hon. I. M. Macdonald took pains to point out, contemplated by the schedule. When the schedule was not

the decision was not unanimous; one judge made a adhered to by the delivery of the first twelve judgments in
. . . . accordance with it Justice Bruce did not regard it as

minority dissenting report. appropriate to inform the Chief Justice of that fact or of any

o . reasons forti. . .

Members have a responsibility to consider not

only the minority report but also the majority report.

The Attorney General spoke today about the
seriousness of this matter and the separation of
powers. Today's proceedings are extraordinary in
that the separation of powers is blurred by the
Parliament having to make a decision about a
member of the judiciary. Under section 53 of the

Constitution it is the responsibility of Parliament to

make decisions, not to prevaricate or run away or let
the media take control of the issues, as they have
done.

| resisted the temptation to talk to the media. |

It is difficult to accept that a judicial officer who is capable of
performing to a reasonable standard his judicial duties would
not recognise the seriousness of failing to adhere to a schedule
agreed with the Chief Justice, or not promptly communicating
to the Chief Justice reasons for his inability to so adhere, and
for a period of some three weeks isolating himself so as to
deny his solicitors the opportunity to convey explanations for
the default . . .

Dr Dent recognised that procrastination was "an issue". We
did not understand him to dissent from Dr Gilandas in that
respect: rather his view was that the onset of depression may
render more powerful the effect of the pre-existing character
trait of procrastination. It must follow that removal or
diminution of that depression would reduce the aspect of
procrastination.  Notwithstanding the very significant

detested the newspapers that tried to prOduce aimprovement in the depressive illness from which Justice
league table: these members for dismissal, and thesepruce suffered in December 1997, which improvement
members against. They tried to make it a sporting resulted from the treatment given by Dr Dent, the failure to
event, speculating about who would win the next adhere to_the _s_chedule agreed With.the Chief Justice, and the
round. This is a serious issue, not one for league ]tallure or inability Fo confront_an_d give a timely e)_(plan‘atlon

. i or that departure is strongly indicative of the continuation of
tables, not an issue on which members should be a incapacity to perform the judicial function to an agreed
running off to the press. It should be decided here level which cannot be attributed to the previous severe

today by the 41 members of this House. depression.
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Justice Bruce appealed to the Court of Appeallhis is not a time for compassion, although we all
which gave its finding on Friday, 12 June—nothave compassion for the person who the Hon. I. M.
years ago or months ago; not even two weeks agdlacdonald acknowledged—and | acknowledge
That judgment contained confirmation of thealso—will be penalised and embarrassed if this
findings of the first report. The Court of Appeal hadmotion is passed. This is about the provision of
the opportunity to read the findings of Justice Colejustice in this State and the Parliament has a
Justice Lloyd and Justice Mahoney. At page 5 of theesponsibility to ensure the delivery of justice. As a
judgment the Court of Appeal found: member of Parliament | have a duty and
responsibility to act in the best interests of the
Given there was no finding of misbehaviour made, removal of, i and the judicial system that we protect as part
the Plaintiff could only be a permissible option if his o .
incapacity remained extant at the time of the Report. Nothingplc our Constitution. That is the reason that | support

in the reasoning of the Report suggests that the Divisiothe motion of the Attorney General.
would have reached the statutory opinion if it did not believe

that the incapacity was continuing. The Hon. FRANCA ARENA [6.07 p.m.]: |
. . _ congratulate all speakers in the debate. Though | do
The real issue today is not whether Justice Brucfiot agree with all their propositions, | listened

suffered incapacity up until earlier this year when hearefully and enjoyed their contributions. While |
was treated but whether that incapacity wasyas listening, | wondered where Justice Bruce was.
continuing following treatment. The judgmente s most probably across the road in his Supreme
continued: Court office waiting for our verdict. God only
Although the Report does not expressly state it, the majority'é(nOWs what is going throth his _mlnd and how he
finding was that the Plaintiff's failure to adhere to themuSt feell | hope he has some friends to offer him
judgment schedule set by the Chief Justice, after the medic@uUpport because | am one of the few members who
condition of depression had been resolved or substantiallyvould understand what it is like to have the sword
attenuated, could not be substantially attributed to depressiogf Damocles hanging over one's head. Justice Bruce

but rather _that it was caused by "procrastination. Thlso]c the Supreme Court has already been humiliated
procrastination was of such a degree that the Judge's . .
incapacity must be seen as continuing to exis. by having to appear before the House to explain

himself. It must have been agonising for him to
There is no disproportion between the consequences of tHgave faced the Parliament.
expression of the statutory opinion by the Division and the

inordinate delays in the delivery of judgments. Therefore, even .
if proportionality was accepted to be a separate ground of I agreed with what the Hon. I. M. Macdonald

review, it would not impinge upon the process by which theSa@id, but | am amazed at his hypocrisy. For 25 years
Division concluded that the uncontested prior incapacity wad was a member of his party and | am facing
continuing. expulsion from the Parliament because of a speech |
made and in respect of which, when read after the
On findings of continued incapacity, on page 7 ofheat of the moment, one wonders what all the fuss
the judgment the Court of Appeal found: was about. He was ready to expel me without a
It was open to the Division to accept that expert evidencetvwng(.e of his CC.mSCIer.Ice'. but tOday h.e has
provided them with a diagnosis to the effect that the Plaintiﬁpont'f'cated that this motion is the most serious to
did have a personality trait of "procrastination". come before the Parliament. It did not worry him or
Government members when the motion about me
Page 54 of the Court of Appeal judgment referred tovas being debated. Not one Government member
Dr Gilandas' second report of 4 May, which stated: asked for a free vote. In caucus they just followed
o ) ) o the little dictator of Macquarie Street, Mr Bob Carr,
2‘ it is correct that Justice Bru_ce is no quger clinically ?ﬂd decided that Justice Bruce and | would be
epressed then the most plausible explanation for lack o .
progress in delivery of judgements is no longer medical€Xpelled. Even before Justice Bruce came before the
Rather, it appears to be that most common problem oBar of the House Premier Bob Carr was already
everyday lie . . .ingrained habits of procrastination. telling the media, "l think the judge should go."
Who does he think he is? Thank goodness for

The judgment continued: democracy

However, the failure of the plaintiff to adhere to the Schedule

of Judgments was conduct sufficiently similar to the delay in | have looked at all the documents that have
delivering judgments displayed in the past for the Division tobeen tabled in Parliament. | have read them
take it into account in deciding whether or not the medicalcgrefully, and | have listened carefully to the debate
condiion had been the sole source of the Plaintiffsyyqay | will not vote for the expulsion of Justice
incapaciy . . . There was before the Division probative | . . .

material capable of supporting the conclusion that theVInCe Bruce. There is no doubt that Justice Bruce
Plaintiff's incapacity continued after his medical condition hadhas been at fault and that he has caused people great

been alleviated. distress, but | accept that that was due to his illness.
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He has told us so, and | accept his word. | believe  The Hon. D. F. Moppett: That is why we do
that if Justice Bruce was at fault—and there is namot want Jeff Shaw to become a judge. He might
doubt that he was—the system also is at fault. Howsecome grumpy.

could he be allowed to fall so far behind in his work

without proper intervention from people responsible The Hon. FRANCA ARENA: He is grumpy
for the good running of the court? already! | am joking. | do not know the Minister

well enough to know whether he is grumpy but

| believe that we should review the system an%ometimes in the Chamber he seems to be a bit
not make a scapegoat of Justice Vince Bruce, who'rumpy | suppose he is not used to all this

”;gi p{ohb;\‘gycﬁg(r):ls?ge:ﬂl?ot?;fdifsbaotrei Iiiatlalgli;e iscussion and negotiation. He was used to the
Eecaﬁse | do not W)a/mtpthis debate to go o?w into thcourts, where people are a ot more polite than
. . 9 embers of this Parliament. Senior Counsel said

late hours of tonight. That is in deference to wha )

. . . further:
Justice Bruce must be feeling now up there in his
room. As | have _S&Id, it is the SySte_m that_ needs to Of course there are some judges who have a particular gift
be changed. Senior Counsel has ertten_thls letter t0 with judgment writing. Those people should not be regarded
me. | am not a lawyer. Unfortunately, in the past as a standard by which others should be judged. Unfortunately
couple of years | have, unwillingly, had a lot to do for Justice Bruce, the presiding member of the Tribunal
with the law and the courts. But Senior Counsel said Possessed such a gift and obviously found it difficult to

- . . . understand that others may not share his ability. The most
to me in his letter, which | think he must have sent experienced member of the Tribunal (by far) in writing

to all members of Parliament: judgments was Justice Mahoney, former President of the Court
of Appeal. Justice Mahoney over very many years has had the
Dear Mrs Arena, opportunity to work with many judges of very different

) natures and abilities.
...may | raise a couple of other matters for your

consideration? Firstly, the delay in delivering judgments (that
is the basis for this complaint) is by no means exceptional. |
will come to the reason why this is so later in the letter. For

example | am presently waiting on a judgment which will

soon have its third anniversary since the case was heard. |
have previously waited 2.5 years from the same judge for a
decision. A delay of 12 months is by no means uncommon
and, so far as | am aware, those judges are not suffering froham grateful to Senior Counsel for sending me such
severe depression or other medical problems. a good letter and putting his case so clearly and in

. o ) . . ~ such simple language, because sometimes it is very
Where is the justice in this motion against Justicard to know what letters from barristers really
Vince Bruce? Where is the justice in this motionmean, If Justice Bruce falls behind in his work and
when apparently some other judges have madgys not recovered, | am sure he will do the right
litigants  wait for 2% or three years for their ing in future. But | am sure that he is well now.
judgments? Nothing has been done about thosge said he is well, and | believe him. | am pleased
judges. Senior Counsel continued: the Labor Party has allowed a free vote on this
| do not say for a moment that such delays are acceptablé.ssue’ as_ _have_ the coalition parties. Th'$ IS _nOt a
Rather, | say that Justice Bruce is not exceptional and onparty political issue. We should all consider it as

must look to the system which is in place as the source of thendividual human beings doing our best to come to
problem—not the individual judges, and in particular notiha right conclusion.
Justice Bruce.

Accordingly, | would urge you to see Justice Bruce in the
context of a system which urgently needs change. The
situation will not be improved by his dismissal. Indeed, it is
assured to get worse as additional strain is placed upon the
judges. Justice Bruce should be seen as a victim, not a villain.

Unlike some other courts, the Justices of the Supreme Court of | cannot vote to expel a judge who has given
New South Wales do not have scheduled times to write theifeasons for his lack of performance. | will give him
judgments. As soon as one case finishes, they commengge phenefit of the doubt. | believe that he is an
hearing a new case. They also deal with other cases which afe . . .
coming on for hearing before and after regular court hours. S On_ESt and . sincere man. | will . VOte_ ag"f‘mSt the
the judges are expected to write leamed and often lengthjnotion. Justice Bruce has apologised in this House.
judgments at night, on the weekends, and on their holidaysle has recognised what has happened, and he has
The relentless nature of their work conditions is a major causgpologised for his past lack of performance. He has

of stress. Every barrister can tell you stories about judges thee/old us of his own family background He touched

know who have changed from being pleasant and easygoin .
people before they were appointed, to grumpy amﬁ]y heart when he did that, because | do not come

discontented people after their appointment. from a wealthy family either, and my election as a
member of Parliament has been the greatest honour
That statement is very telling. It is made by aof my life. To think that | could have been expelled
barrister who deals with judges every day of theédy a bunch of members on this side is really the
week. pits.
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One thing that really worries me was raised byto be provided. With due respect to the justices, that
Justice Bruce when he spoke to honourablg unacceptable; it is unfair; it is not what one would
members. It related to what happened when he wag|| natural justice. | hope that the Attorney, who is
giVen the report Of the Conduct DiViSion. Justiceat present in Conversation W|th the Hon. J. H.
Bruce told us that on 15 May he was sent a copy Ofopling, will have a chance to read my remarks so
the report. The report concluded by expressing thgyat he can perhaps convey them to the Judicial
view that Parliament was justified in considering hiscommission and inform the Judicial Commission
removal from office as a judge of the Supremepat it is not acceptable that the two reports, the
Court of New South Wales. Justice Bruce said thgaiority one and the dissenting one, were not made
with the report was a covering letter, which said:  \ Jilable to the judge. | do not believe that gave

_ n _ natural justice to Justice Bruce. | feel strongly about
Dear Judge: In accordance with s 29 Judicial Officers Act o .
1986 enclosed is a copy of the report today delivered to thzhat’ because it is very important.
Governor and Mr Schmatt, setting out the Conduct Division's

conclusions, findings of fact and expression of opinion The Hon. J. W. Shaw: | tabled it in this
concerning complaints against you. House.

Justice Bruce said that he was never told that there The Hon. FRANCA ARENA: You did table

was a majority report and a minority report. That iy | giq not say it was the Attorney who refused to
unacceptable and unfair, and borders on Someth"bﬂve the two reports to Justice Bruce; | said the

even worse. Judicial Commission refused at first to give them to
Justice Bruce. Justice Bruce apologised in this
House for his actions. His lawyer sent a letter,
which | read very carefully, to all honourable

members. The letter, from Holman Webb, solicitors,
igned by D'Arcy A. Kelly, reads in part;

Reverend the Hon. F. J. Nile:Misleading.

The Hon. FRANCA ARENA: It is really
misleading. Justice Bruce told us that he actuall
had to subpoena the minutes of the Judicia
Comm'ss_'on becaus_e* even _thou_gh by statgte the His Honour deeply regrets that his illness caused delays in the
commission was obliged to give him those minutes, performance of some of his judicial duties. He wishes to
it refused to do so. That is unacceptable. | ask the continue and complete his service to the community including
Attorney General to follow up this issue and ask the the litigants in the large "Copper 7" case.

TJUdICIaI Commission on What basis it re_fused the With respect, the material provided to you is just not sufficient
judge a dqcument to which he was entitled as @ for you to conclude that his Honour now does not have the
matter of justice. | was really distressed when | capacity to perform his judicial functions. As Justice Priestley
heard Justice Bruce say that. | re-read his speech tohas stated:

ensure that | got it right, that it was true. Justice

. "The Conduct Division's report was based on the opinion
Bruce said: P P

that the matters referred to in ébuld justify parliamentary

consideration of removal. The very different question
Those minutes disclosed that Mr Mahoney expressed the view  which will face each House is whether the material before
that the report should express his dissent and his alternate it including but not necessarily limited to the Conduct

reasons. Division's report, leads the House to decide thatwitl
address the Governor seeking removal on the ground of

However, the majority opposed the reports indicating  incapacity of the judge which the Housself has judged
that there was a dissenting view, and opposed setting ~ t© e proved

out the reasons for that disagreement. Justice Col_leh has b f of the iudae's i .
of the Court of Appeal, held that they were wrong in ere has been no proof of the judge’s incapacity to

doing that. Justice Cole, who was one of thedate. He has been ill, he has got better, and there is
majority, circulated a memorandum to other'© proof whatsoever that the judge is not now

members of the division which said: capable of doing his job.

... that Parliament should be provided with one finding of The Hon. Patricia Forsythe: You weren't

fact, one opinion and one expression of reasons and thASte€ning.
Parliament should have before it a clear series of findings.

The Hon. FRANCA ARENA: The Hon.
Justice Cole must have thought that members afatricia Forsythe said | was not listening. Not only
such simpletons they could not deal with twowas | listening, but | read the report of the
reports—like President Ford, who could not chewpsychiatrist. | read that Justice Bruce went to have
gum and play football at the same time. Justice Colacupuncture—which | am having because of the
must have thought exactly the same thing abougtress that the privileges committee has given me. |
parliamentarians, because he wanted only one repdmow very well what Justice Bruce is going through.
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It was not a unanimous report. | think that we
should all have faith in Justice Bruce. | certainly
have faith in him. | am sure that he will do the right
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Debate resumed from an earlier hour

thing now that he has recovered. He will not fail us,

we have put so much trust in him. | wish him well.
He can count on the fact that | will never vote to
remove him from office.

Debate adjourned on motion by the Hon.
Jan Burnswoods.

[The President left at the chair 6.24 p.m. The Hous
resumed at 7.30 p.in.

ENERGY SERVICES CORPORATIONS
AMENDMENT (TRANSGRID
CORPORATISATION) BILL

MINES INSPECTION AMENDMENT BILL

TRAFFIC AMENDMENT (PENALTIES AND
DISQUALIFICATIONS) BILL

Messages received from the Legislative
Assembly agreeing to the Legislative Council's
amendments.

STATUTE LAW (MISCELLANEOUS
PROVISIONS) BILL

PARLIAMENTARY REMUNERATION BILL

SUPERANNUATION LEGISLATION
AMENDMENT BILL

APPROPRIATION BILL
APPROPRIATION (PARLIAMENT) BILL
APPROPRIATION (SPECIAL OFFICES) BILL

APPROPRIATION (1997-98 BUDGET
VARIATIONS) BILL

ELECTRICITY SUPPLY AMENDMENT
(TRANSMISSION OPERATOR'S LEVY) BILL

PREMIUM PROPERTY TAX BILL

PUBLIC FINANCE AND AUDIT AMENDMENT
BILL

STATE REVENUE LEGISLATION FURTHER
AMENDMENT BILL

Bills received and, by leave, read a first
time.

The Hon. R. S. L. JONES[7.38 p.m.]: This is

an unprecedented debate in the history of the New
South Wales Parliament. As the shadow attorney
general, the Hon. John Hannaford, has been quoted
in the press as saying, honourable members should
not jump to conclusions. The matters we have to
gssess are very serious and important. After all,
expulsion is an extreme step to take. The Hon. I. M.
Macdonald was correct when he said that we have
no discretion: it is either expulsion or nothing. There
is no half-way measure. As some honourable
members already know, our decision tonight is
subject to judicial review. The view of the former

President of the Court of Appeal, who was the
dissenting member of the Conduct Division of the
Judicial Commission, is that a decision by

Parliament to remove Justice Bruce is subject to
judicial review. In his report he said:

As at present advised | am of the opinion that the procedure
for the removal of judicial officers is now a statutory
procedure governed by the terms of the present Act and the
Constitution Act1902, and so subject to judicial review.

Accordingly, it is open to the courts, including the
High Court of Australia, to say whether the Houses
of Parliament acted properly if they decide to seek
the removal of Justice Bruce. His Honour has
already conducted proceedings in the Court of
Appeal in relation to the majority view of the

Conduct Division. On page 2 of his judgment the
Chief Justice said:

At the start it must be emphasised that these proceedings are
not in the nature of an Appeal. Nor do they call for a review
by the Court of the factual material before the Conduct
Division. The Court is not called upon to decide whether the
complaints concerning Justice Bruce were substantiated. Nor is
it for the Court to decide whether the matter considered by the
Conduct Division could justify Parliamentary consideration of
the removal of Justice Bruce. This case is restricted to two
issues of law.

Four other members of the Court of Appeal agreed
with the Chief Justice. Therefore, we must ensure
that we get it right. Regrettably, the motion moved
by the Attorney General is faulty. The motion says,
amongst other things:

That this House, having considered:

the Report of the Conduct Division of the Judicial
Commission of New South Wales concerning
complaints against the Honourable Justice Vince Bruce
dated 15 May 1998; and

@
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(b) the written response of the Honourable Justice Vince The Department has sought the information by tomorrow—
Bruce to the report of the Conduct Division of the  which, in the light of its own delay, is clearly unreasonable.
Judicial Commission, dated 26 May 1998, The information should nevertheless be provided as a matter

of urgency, and directly to the Chief Executive Officer.

and having heard His Honour at the Bar of the Hous .

[Signed]MR JUSTICE DAVID HUNT.

Unfortunately, the motion makes no reference to the _
reasons of the Hon. Dennis Mahoney. In my view,Jhe€ memorandum was sent as a result of a question

therefore, and as | have been advised, the motidfPO" notice in the Legislative Assembly. No records
moved by the Attorney General is deficient.Were.dkzpt bly tt?e tﬁourt.dThe w::‘prmatl(t)nh'couldhbe
Honourable members have to decide whether Justiéeov ccd Only by the judge setling out us or her
Vi B d i h th ity t osition. The information collected was not made

Ince bruce does not now ‘have the capaclly G, qjaple to the judges of the Common Law
perform his judicial functions; not whether a monthp; icion. A memorandum dated 4 December 1996
ago, two months ago, six months ago or two yeargas sent by Justice Hunt to a judge who inquired

ago he had the capacity. about the result of the inquiry as follows:

Arguments from the Opposition in support of "RESERVED JUDGMENTS

mcapacny ha\./e been ba_sed on allegations that The survey disclosed that, as 23 October 1996, 110 judgments
Justice Bruce is a procrastinator. However, how can were outstanding from twenty-one judges and two masters of
anyone decide whether that is so without first the Division. They had been outstanding from between five
looking at the record of other judges in handing days and just under twenty-three months. The average was
down judgments. On 25 November 1996 Justice /07 months.
Hunt, Chief Judge of the Common Law Division of | do not think it is appropriate to embarrass those judges by
the Supreme Court, sent a memorandum to judges of circulating the list. | know that the Court of Appeal does this
the division asking what judgments they had each month, but | have always thought it a particularly nasty
outstanding and when those judgments had been Practice.
reserved. The memorandum stated:
The memorandum showed that judgments were
MEMORANDUM: All Judges and Masters of the Common  reserved for an average of 7.07 months, but did not
Law Division show how long it took to deliver those judgments.
_ _ _ _ Justice Hunt believed it was a nasty practice for
The_ foll_owmg question on notice was asked in the NSWjudges to know how long it took their brethren to
Legislative Assembly on 23 October last: ; . . . .
deliver judgments. Outstanding judgments included
"(1) In the Common Law Division of the Supreme Court, two by Justice Bruce, but they were by no means
how many cases have been concluded but are stifhe longest outstanding judgments. Had a transparent
awaiting judgment? system been in place, lengthy delays not only by
Justice Bruce but also by other judges would have
(2) What is the average delay for these cases since the lagleen avoided. Since his Honour's situation was made
day when the case was heard in court? public, one judgment that had been reserved for
nearly three years and another that had been
reserved for nearly two years were delivered.
The Chief Executive Officer has today been asked by thd\either case was heard by Justice Bruce.
Department to provide the information needed for the Attorney
General to answer the question. One of the many judgments outstanding
| need from each judge the details required to provide thmVOIVed a quadriplegic \.Nho waited nearly two years
information sought in the first question, together with the datgOf an assgs;ment of h'_s d_amages that amo_unted to
upon which each judgment was reserved. Where writterpS-9764 million when liability was not an issue.
submissions were required, the date upon which all of thelhat matter was not heard by Justice Bruce. If
submissions were finally supplied should be noted as well ajustice Bruce is labelled a procrastinator because of
the date when the judgment was reserved. the length of time he has taken to deliver some
judgments, so too could many other judges of the
Law Division and that the identity of the judges is not Common Law .DIVISlon of .the Supreme Court. On
required, nor are the names of the cases. Also, the cut-off dawe medical evidence, Justice Bruce could hardly be
is 23 October, but | would like to know whether any particular@ccused of being a procrastinator. Dr Gilandas

judgment has been delivered since that date so that it may eported on 25 March that extensive testing showed:
identified as such.

(3) What is the maximum delay of these cases?"

You will notice that the request is limited to the Common

Justice Bruce displayed a classical profile of a high achieving
The Chief Executive Officer will then be able to calculate the competitive professional with unrelenting/ perfectionistic traits
information sought in the second and third questions.



CONDUCT OF JUSTICE VINCE BRUCE 25 June 1998 COUNCIL 655%9

Dr Gilandas concluded: Conduct Division of the Judicial Commission on

four occasions. This is not a man who has

Justice Bruce retains the capacity to engage in the practice gfrocrastinated; this is clearly a man who is perfectly
his profession. capable of doing his work.

The assessment of perfectionistic traits no doubt is | h4ave a list of the judgments which Reverend

correct as | am aware of only one successful appegle on. F. 3. Nile incorporated earlier kansard |
against hundreds of his decisions. Therefore, tho%i” not seek to do the same thing, but | would like

decisions could be regarded as having beep, refer to some of the judgments referred to by
determined by a perfect judge. On 4 May Drpeyerend the Hon. F. J. Nile to give some idea of
Gilandas reported again on the basis of incorreghs complexity of these cases. The caséndiitford
mform_atlon supplied to him by the Crown Solicitor. v Campbellwas a complex medical negligence case
He said: and there was a good deal of argument about where

L . . . and how it should be heard.
If it is correct that Justice Bruce is no longer clinically

depressed, then the lack of progress in delivery of the o .
judgmens . . . appears to be that most common problem of The case ofCivic Transport Services v Bradd

everyday lie . . .ingrained habits of procrastination. was a test case about the power of magistrates to
sign stated cases after the time specified in the

However, at page 2 of that report the doctor said: Justices Act had expired. The caRev Maxwellwas
a lengthy trial to determine on the basis of extensive
Learned helplessness is relatively reversible via cognitivtsychiatric evidence whether the accused was

behaviour therapy but does require a high degree opptitled to succeed on a defence to a charge of
motivation and commitment to change. | have formulated a

plan of action in my previous report (25.3.98). Justice Brucemurder on the gr_ounds of diminished reSponS|blllty'
retains the capacity to perform his duties. Unless he shows dhe case oMarwick v Cullenwas an appeal about

significant improvement in his work capacity within a the defences a defendant was entitled to raise in a

reasonable amount of time, | can only conclude that he lacksommercial complex case involving fraud.
the motivation and time management and planning skills to

take the required action to resolve his ingrained

procrastination. Cook v GIO was a personal injuries case

involving the determination of complex issues

This so-called procrastination was treatable and wd§lating to brain damage. There was conflicting
being treated. Whilst there is no dispute that JusticBvidence from a range of specialist psychologists in
Bruce was slow to deliver judgments and that haVoodley v Adela complicated case relating to an
suffered severe depression, there is no dispute ald@plication by a wife to set aside a mortgage that
that he recovered from that illness. Therefore, he ighe and her husband had been granted over their
now more than capable of performing his dutieshome. The hearing lasted a week and there was
Justice Bruce has delivered approximately 3@oluminous documentatioriTalarico v Law Society
judgments in the period in which he agreed with thévas a test case relating to the liability of the Law
Chief Justice to deliver only 20. There was noSociety Fidelity Fund to reimburse victims of fraud
material from which anyone could properly concludedy solicitors. A range of substantial legal issues
that there was a lack of progress in the delivery ofvere to be determined.

these judgments. The schedule agreed with the Chief

Justice had 22 judgments listed on it. Nineteen of =~ Commonwealth DPP v Variaswas an

those judgments were to be delivered before thapplication by a wife claiming interest on property
Conduct Division hearing. In fact, 20 wereseized by the Commonwealth under the proceeds of

delivered. crime legislation. There were approximately 1,200
pages of evidenceFarrow Mortgage Services Pty
In addition, his Honour heard 10 cases in thd-td v Rosswas a case involving the entitlement of
Court of Criminal Appeal; wrote and delivered five the Farrow corporation to charge high rates of
judgments of the court on those cases; heard ardterest to a home loan borrower. There was lengthy
delivered judgments immediately in two other casesgvidence and the case involved complicated legal
heard a test case relating to legislation involvingarguments.
mobile houses; reserved his judgment and delivered
it; delivered two other judgments in cases not on the  Without quoting all these cases, | refer finally
list; and heard a three-day case involving legato Buckett v Consumer Claims Tribunah case
profession legislation, reserved his judgment anéhvolving the proper procedures and conduct of the
delivered it. In addition, during that time he was offBuilders Licensing Board in dealing with claims
work for six days with a bad back and a migraineagainst builders. Documentary evidence extended to
He also prepared for and appeared before thapproximately 1,000 pages. All those judgments
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were delivered fairly recently. Only two are
currently outstanding. Clearly, this judge has
speeded up his delivery of judgments enormously

over the last few weeks.

There is no question in my mind that Justice
Bruce is perfectly capable of continuing in his
position as a justice of the Supreme Court. He
should, therefore, be allowed to continue and
complete his service to the community, including
litigation in the large copper 7 case. This, of course,
brings me to my notice of motion for Mr Peter

Semmler, QC, and Dr Peter Cashman to be granted

leave to be heard at the Bar of the House on this
issue. That motion was based on a written request |
received from Dr Peter Cashman on 7 June 1998,
which | would now like to read on the record. The

letter | have from Cashman and Partners, which is
headed "Parliamentary Consideration of the Removal

CONDUCT OF JUSTICE VINCE BRUCE

and therefore the only matters outstanding are the judgments
in the nine lead Copper 7 cases—

plus one or two others—

Our clients are understandably concerned that having
participated in this long running saga they may now be
deprived of a judgment if Justice Bruce is removed from
office by Parliament.

It would not be appropriate for either this firm or our clients
to participate in the debate on the merits of whether or not
there are grounds for Justice Bruce's removal from judicial
office.

We are however concerned to ensure that the interests of the
litigants in the Copper 7 litigation are taken into account.

In the event that this matter is to be considered by Parliament
tomorrow then we would like an opportunity, on behalf of our
clients, to indicate to Parliament the present plight of our
clients.

of Justice Bruce", states:

That is what | am endeavouring to do as neither the
I confirm our concern to ensure that the Parliament is aware oGovernment nor the Opposition would support my
the serious adverse consequences for the litigants in théotion to allow these people to come before the bar
Copper 7 litigation which may arise if Justice Bruce is of the House. | will refer to a few more matters on
removed from office before having had an opportunity to handDehalf of the women who have been waiting for
down his judgments. o . . 9

justice for many years. | point out this case has not
As you may be aware, we presently act for approximately 30been delayed. There have been no delays
women from throughout Australia, who have claims presentiyyhatsoever. Justice Bruce might be considering this

pending in the New South Wales Supreme Court arising out Ofnatter this very evening while he awaits our
serious personal injuries allegedly caused by the use of th&ecision on him

Copper 7 intrauterine contraceptive device.

The proceedings were commenced over a number of years The present proceedings on the CU7 case
commencing in 1987. started with the filing of cases in the Supreme Court
from 1987. This occurred approximately two years

Prior to Justice Bruce becoming appointed as the trial Judg .
orders were made in the Supreme Court proceedings for tf?ee\fter the CU7 was taken off the United States

selection of a number of women as "lead" or test cases. Nin@arket fol!owmg the acquisition of S_earle k_)y
women were eventually selected and the trial of the nine leadonsanto in 1985. The CU7 was an intrauterine
cases commenced before Justice Bruce in January of 199@evice designed to prevent pregnancy. The present
The trial itself continued throughout most of 1996. During thiscgses  involve allegations that the CU7 was a
Zg:;swe understand that the judge was not hearing any othgfafective product which caused or exacerbated

' pelvic inflammatory disease, infected miscarriages
Written and oral submissions were prepared and presented &1d infertility in women. The defendants are the
the Court during 1997. The last written submissions were filecompanies involved, not the women's doctors.
by the court at 4.00pm on December 24 1997.

Both the large and small versions of the copper
P device were marketed and promoted for young
women, including women who had never had
Many witnesses, including expert witnesses from around thehildren. Many such women are now permanently
world, were called by each side during the course of the trialinfertile. The proceedings involved both the small
mgzﬁigoc:g‘:”ésngﬁ]fe:ﬂeﬂt:%‘g ;”md f:dfjfcdu;‘eil’s'denc%nd large devices. The small device was never sold

g g pany " in the United States and the large device remained
Each of the nine lead plaintiffs was required to give oralON th? Australian market for_more than five years
evidence in court and was cross examined, including irafter it was taken off the United States market. In
relation to a number of intimate matters. the period 1987 to 1994 hundreds of cases were
commenced in the Supreme Court on behalf of

The cost of conducting the proceedings, including the trial of omen from all over Australia
the nine lead cases, has been enormous. w v u 1a.

We understand that the case has become the longest runni
product liability case in Australian legal history.

It is our present understanding that Justice Bruce has now  Prior to 1994 various motions were heard
handed down judgment in most if not all of his other caseshefore different judges in the Common Law
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Division of the Supreme Court. In 1994, beforeof the devices. One former employee of one of the
Justice Bruce was assigned to the litigation, ordergnited States companies gave evidence. Voluminous
were made by the court for the selection of leadlocuments were tendered in evidence by both sides.
cases, that is, cases with features representative distice Bruce has estimated that the documentary
the other cases. In 1994 Justice Bruce was assignedidence, which includes witness statements,
to manage the litigation. Case management ordessientific articles, medical records and company
were made and a timetable laid down for the filingdocuments, is contained in approximately 15 metres
of evidence on behalf of the parties. of folders. From late 1996 until 4 p.m. on Christmas
Eve 1997, the parties prepared and presented to the
In 1995 lengthy and detailed written witnesscourt detailed written and oral submissions. These
statements were filed with the court by witnesses twvere voluminous. Pages of transcript number
be called at trial by the parties. Annexed to many8,530—that is for the hearing only and does not
such statements were voluminous documents. Thisclude interlocutory matters, case management
involved evidence from leading experts from aroundrders or the limitation hearing. There are now more
the world in diverse areas of medical and scientifithan 5,000 pages of written submissions.
disciplines, including gynaecology, infectious
diseases of the female reproductive tract, The trial judge saw videotaped evidence and
microbiology, polymer chemistry, epidemiology,large blown-up photographs of scientific evidence,
biostatistics, psychiatry and biomedical engineeringand had this and other evidence explained to him.
The case encompassed allegations that the CUWMany contested issues may turn on the weight to be
device was negligently designed, negligentlygiven to certain evidence and individual witnesses.
manufactured, negligently tested, and marketed amdl number of issues turn on the question of the
promoted without adequate warnings to the medicalredit of witnesses. The weight to be given to the
profession or women. evidence of the expert withesses depends in part on
the credibility of the witnesses, together with their
The case involved allegations that theexpertise and objectivity. The defendant companies
companies involved knew or should have known ofire part of the Monsanto Group, one of the largest
the problems and risks for women but decided tanultinational companies in the world. No expense
market the device and put company profits ahead afeems to have been spared in the preparation and
the health and rights of women. The plaintiffs arepresentation of the defence case. The defendants
seeking punitive or exemplary damages. A particulahave no doubt claimed a tax deduction for the legal
issue in this regard was that the warnings receiveexpenses incurred in conducting the defence of the
by Australian doctors and Australian women wereclaim.
inferior to the warnings provided to doctors and
women in the United States of America at In that sense the conduct of the defence has
comparable times. The defendants, who have denid@en subsidised out of the public purse. The lead
the allegations, have raised every conceivable legabse plaintiffs received a modest grant of legal aid.
and procedural obstacle. It was said that legal aid had insufficient funds to
help the women. The Legal Aid Commission now
As Justice Smart remarked in 1994, bothdoes not grant legal aid at all in product liability
parties stressed that this was very hard-foughtases—thanks to underfunding by this Government.
litigation and that no quarter would be given. TheNotwithstanding the formidable legal, procedural and
defendants have claimed that the company did na&conomic barriers, the nine lead case women have
have a duty to warn because the medical professidrad their day in court. They have exposed
was aware of the risks. They have claimed that ththemselves to cross-examination about the most
infection, miscarriage, injuries and infertility intimate of matters; they have endured the trauma of
suffered by the plaintiffs were caused by everythinghe litigation process; they have persevered in the
other than the devices. The trial of the nine leadace of adversity in part because they are mindful of
cases commenced before Justice Bruce in Januahe fact that these were test cases and that the
1996 and continued throughout most of the yeamutcome would be an important determinant in the
The nine women gave evidence; more than 30 adutcome of the other 300 cases.
their treating doctors gave evidence; and 18
independent experts gave evidence and were cross- If Justice Bruce is removed, the option for
examined. litigants is as follows: The assignment of the case to
another judge. The paper itself does not tell the
Evidence was also given on behalf of thewhole story; it does not even tell the most important
plaintiffs by former employees of the Federalpart. This would require months of full-time work
Department of Health in relation to the clinical trialssimply to read the material. It would be difficult to
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exercise judgment not having heard the witnesses The Hon. R. S. L. JONES: | understand that.
and observed their performance in the witness-box.do not intend to name names, but the fact is that
This is a matter of particular importance inthere have been a number of reports to me that a lot
evaluating the conflicting evidence of experts in thisof undue pressure has been placed on members to
case. There may be a rehearing of the case, whialvte for the removal of Justice Bruce and there have
would be unfair because they cannot afford to do itheen allegations, which | will not put on the record
It would delay the outcome by years and wouldonight but they will become apparent in the future,
bring the administration of justice into seriousthat if indeed he is not removed, further action will
disrepute. It would cause untold psychologicabe taken subsequent to this.

damage and other damage to individual plaintiffs,

many of whom already have serious psychological  The Hon. D. F. Moppett: Absolute rubbish!
scars. It would be manifestly unfair to the hundreds

of other women whose cases have not moved The Hon. R. S. L. JONES: Oh, yes, indeed,
forward or proceeded to hearing because they havg we will see. | warn honourable members that
been patiently awaiting the outcome of these NiNgyere s a hidden agenda to all of this. It is not quite

lead cases. | would like to leave honourableys gimple as we think it is. There is a very large
members with this statement from Justice Priestley: corporation involved in this that would love to see

The Conduct Division's report was based on the opinion tha‘EUStice Bruce removed, and there are 300 women
the matters referred to in it could justify parliamentary ViCtims of the product of that company who want
consideration of removal. The very different question that willjustice. | believe their case is more important than
face each House_ is _Wr_]ether the material bef‘ore‘ it,‘ includinghe cases of those who have unfortunately received
e o D 200 Gelayed judgmens. | believe these women shoud
seeking removal on the ground of incapacity of the judged€t justice and | believe there is no way on earth in
which the House itself has judged to be proved. all conscience that we should remove Justice Bruce
from his position, if only for the sake of these 300
Damning evidence is required to justify the dramatiavomen who are suffering and who will never get
public dismissal and humiliation of a serving, well-justice if Justice Bruce is removed.
respected judge—and extremely hard-working judge
at that. | do not believe we have the evidence before The DEPUTY-PRESIDENT: Order! | am
us. If anything the evidence that we do have provesot a lawyer but | again warn the honourable
that Justice Bruce is now more capable than ever ahember to proceed with care. Members should
performing his judicial functions. | will therefore, of confine their remarks to the motion.
course, vote against the motion and | urge other
members in all conscience to do the same. The Hon. R. S. L. JONES:This has relevance
to the removal of Justice Bruce. | have put on the
Justice Bruce does not deserve to be penalisedcord just now, and | hope you were listening—
for being unwell and therefore incapacitated and it is
time that we let him continue with his judicial The DEPUTY-PRESIDENT: | was certainly
duties. It is also time that we looked at the realistening.
issues this motion has brought to light—the lack of
accountability which currently exists within the The Hon. R. S. L. JONES: | hope you were
judicial system and the lack of a managemenhot just talking, because what | was saying just now
system that not only keeps a record of allabout the effects of the removal of Justice Bruce on
outstanding and reserved judgments but deals witlhis particular case is very important. | went into
delays as they occur, and the reasons for them. some detail as to the effects it would have on these
moment ago | mentioned the case of Monsanto andomen. That is where justice will really come
its defence of its copper 7 intrauterine device. It isundone if Justice Bruce is removed, because these
my understanding that a good deal of pressure hagsomen simply will not get justice. Justice will not
been placed on people by the lawyers on behalf anly be delayed, it will be denied to these women.
the defendants in this case, on members of thihat is one of the key reasons | will be voting
House, to vote for the removal of Justice Bruce.  against the motion by the Attorney General. | am
aware that there has been a lot of pressure on
The DEPUTY-PRESIDENT (The Hon. D. J.  members from senior people within this Parliament.
Gay). Order! The honourable member shouldl have seen notes from somebody asking to come
proceed with care. | remind him that parliamentaryand see me to talk about and support this motion.
privilege carries with it a responsibility. This is not really a non-political issue because a lot
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of political pressure is being placed on members ts now cured and is able to carry out his judicial
vote for the motion. | think that is very wrong when functions. However, it seems that as recently as
it involves a conscience vote. March he refused to answer calls from his solicitors
and failed to follow the schedule he agreed to with
The Hon. I. COHEN [8.08 p.m.]: As a the Chief Justice regarding his outstanding cases. It
member of the Greens | appreciate the gravity of thes argued that he is still incapacitated. It is easy to
issue before the House tonight. It is something that point the finger at one person, but there is a strong
have had significant discussions about with peoplease here for systemic reform. Why was the judge
in the legal fraternity and also with members of thenot given assistance? He changed his staffing
Greens. It is certainly not something that | hadsituation, but additional staff were not provided.
expected to deliberate on. It is with some concerisupport systems should have been brought in to
that | find myself, as a member of Parliamentallow him to catch up with his judgments.
placed in the position of judging someone in the
judiciary. It has certainly been a learning experience | understand that in many instances he has
to consider the various implications of the courseaught up, but he should have been provided even
that we are charting at the present time, given thgreater support as an acknowledgement of his
nature of the relationship of the judiciary to theproblem. Why was appropriate counselling not
legislature. offered? Why is there no proper assessment of
people in positions of responsibility? Additional
There seems to be no doubt that since hisesources should be used to reinforce the safety net,
appointment in July 1994 Justice Bruce has beeso that people in important positions do not slip
unable to deliver judgments effectively andthrough. Many people in the community rely on the
consistently and has fallen behind in theirjudiciary to act in a fair, capable and independent
production. His inability to deliver judgments wasmanner.
caused by a combination of depression and
procrastination. | have listened with interest to the If the judge is removed from office, what does
many speeches made in this debate to try to decidbat mean for future judges who, for example, make
whether Justice Bruce's medical condition wouldindings against the Government? Does it mean that
have affected his judgment, whether he had &he Government can initiate proceedings to have
passing phase of depression that was ameliorated byem removed from the bench? | am fearful that this
modern medicine or whether he has a natural trait ahotion, if successful, may destroy the independence
procrastination that makes his position as a membef the judiciary. It is important to safeguard these
of the Supreme Court bench untenable. My primarynstitutions. That does not mean that we should
concern is the chicken and egg question: where didllow people who are not acting effectively to get
the procrastination start and where did theaway with it, but we have to look at ways and
depression stop? means of maintaining the independence of the
judiciary and at the same time make sure that there
Depression and its effects has been the subjeate inbuilt processes to police the situation and
of a great deal of debate within the medicalmaintain efficiency within the judiciary.
fraternity and among other interested people. The
Hon. I. M. Macdonald detailed the physical How many judges are made accountable?
manifestation of depression as it affected the judgéhere appears to be no system in place to deal with
| am confident that in this case an improvement hathat at the moment. How do we solve the problem
been achieved, as earlier speakers have said, withat some judges take too much time delivering
the assistance of medication and counselling. Justigedgments, with the inevitable impact on plaintiffs,
Bruce was able to deliver his outstanding judgmentdefendants and accused? What happens when a
only after extraordinary arrangements were madgudgment is delivered so late that the purpose of
He was given unusually long periods out of court tanitiating the case is defeated, such as with the
catch up with his judgment writing. That bankruptcy case listed on page 4 of the report? What
demonstrates an incapacity to satisfactorily perforrhappens when an accused is held in custody pending
his judicial functions, and that was certainly thedelivery of a judgment? No-one would argue that
case. With the support that he has been given sincgidges should be made more accountable. But will
which includes staffing changes, psychiatricaccountability systems impact on their
counselling and medication, his performance hamdependence? This is a subject for legal minds. It
improved. should also be the subject of an inquiry, dare | say
by a committee. What will happen if Parliament
Justice Bruce has been on medication fowotes to remove the judge? At page 6 of his report
depression since December 1997. He claims that Hermer Justice Mahoney said:
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As at present advised | am of opinion that the procedure fo'[mportant matter. That is occurring time and time

removal of judicial officers is now a statutory procedureagain That personal experience | referred to

governed by the terms of the present Act and the Constitutior -

Act 1902 and so subject to judicial review. involves another judge. HOW many such matters are
there? But we are targeting one member of the

Does that mean that the decision of the Parliamed¢diciary.

can be reviewed in a court of law? Will members of | ite the | d order deb hich
this House be called to give evidence? What | @iSo cite the law and order debate, which was

happens if members have taken into accourifanifest again last night in the debate on the bill
irrelevant considerations? Will we go throughre'atlng to ongoing drug dealings, as _an.ot.her
another phase in which the matter goes to a court Jpeasure that increases the workload of the judiciary.

law and Justice Bruce appeals against a decision ﬁYe have a responsibility to maintain a system that
this Parliament? as an adequate number of judges. As | understand

it, in certain circumstances Justice Bruce, perhaps

The Hon. Dr B. P. V. Pezzutti: Are you unwisely, took on cases because no other judges
frightened of that? were available to deal with them. The workload is
increasing and, dare | say, that is in part due to the

The Hon. I. COHEN: It is not a case of being lawand or_d_er campaigns of .bOth. the Governmgnt
frightened. | am talking about a never—endingand Oppogltlon. The problgm 1S b|gger thaq Justice
ruce. It is not a question of misbehaviour. A

continuum of imperfect procedure, at great cost t .

the taxpayers and with a resulting loss of respect fopYer. Mr Greeanoq, who wrote to me in support
the judiciary and the Parliament by the public. Whenmc Justice Bruce, said:
will it stop? Rat,her than allowing this mad_equate | do not say for a moment that such delays are acceptable.
system to continue, we should deal with the Ratner, | say that Justice Bruce is not exceptional and one
systemic problems. We need to set in place a must look to the system which is in place as the source of the
judicial system that works properly, rather than problem not the individual judges, and in particular not Justice
having to go through tit-for-tat procedures. Not only ~Bruce.

is the present system a great problem for th
Legislature and the judiciary, but it costs taxpayers
great deal of money. Section 53(2) of the

Constitution Act specifies:

iconcur with that opinion. | have received a number
of letters in that vein. We need to resolve the
problems in the system rather than target one
individual. It is appropriate that we acknowledge the
... the holder of a judicial office can be removed from theprOblem_S that JUStlce_Bruce has had as a result of
office by the Governor, on an address from both Houses of€ accident, the pain that he suffered and the
Parliament in the same session, seeking removal on the grou@Mmotional consequences of that pain. It is also
of proved misbehaviour or incapacity. appropriate that we deal with the future. | am sure
the pain and the emotional consequences of the
The section does not say that the incapacity has #cident were debilitating but they can be fixed.
be current. It appears from the evidence that th&hat means he can undertake a productive role on
judge has experienced incapacity and could possibie bench.
experience it again. But at this time | believe his
situation has been resolved and he is not now To that end, as a Green | feel extremely
suffering from incapacity. | do not believe Justiceuncomfortable to be calling for the dismissal of a
Bruce will necessarily be able to adequately carrynember of the judiciary. | would vote against the
out his judicial functions in the future, but we needmotion moved by the Attorney General, which is
to look at broader issues such as judiciakupported by many people in both the Government
independence and the system under which judgesd the Opposition. | do believe it is necessary to
currently operate. As | have said, where was th@éave a separation between the Legislature and the
support and the adequate staffing to deal with thfudiciary and | believe it is not appropriate to
workload? Why were more staff not appointed todismiss this judge at this time. It is appropriate to
assist in this situation? Judges must develop #ke on notice the lessons learned from this episode
capacity within the system to deliver. and, for the benefit of those citizens of New South
Wales who are in involved in the legal process, to
| have been approached in recent days bjave a proper investigation into the running of the
people | know and trust. One person, who is subjegtidiciary.
to a court process, described to me vividly the sort
of pressures that occur in the whole family—even The Hon. J. S. TINGLE [8.21 p.m.]: | speak
the family house may be in danger. That is becausen this motion troubled by the question of whether
a judge has not delivered a decision on a veryhe House should be debating it at all. Honourable
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members need to keep in mind that the Judiciaheard. Delays of 2% years are not uncommon, and
Commission did not recommend a specific course adelays of 12 months are quite common. These
action in its report on Justice Bruce. It said, indelays are caused by other judges who are not
effect, that Parliament might care to take som@ublicly known to be suffering from any problem,
course of action as a result of the report. On thdet alone depression. These delays should not be
fairly tenuous basis a motion is now before thehappening but, if they are happening regularly,
House which, if successful, would result in theshould we be examining the possibility that they are
historic act of dismissing a Supreme Court judge fobeing caused by factors other than judges who have
delays in delivering judgments at a time when, weslow reaction times? Some people are fast, some
are told, he was ill. people are slower. Some judges are adept at writing
judgments and can do them quickly, and some have
Are honourable members justified in doingmore trouble with them.
that? Are they competent? Are they qualified to
deliver such a judgment? Do they understand not  While seeking advice on this issue | came upon
only the ramifications of such an action but theone common theme. That is that the Supreme Court
circumstances which led to it being considered? $ystem for dealing with cases needs a thorough
have noted the arguments and have been persuadedvorking. Justice Bruce made the point that he is
by the constitutional matters so clearly outlined bynot aware that a darg for Supreme Court judges
the Attorney General in his address. | do not pretendxists. That is, he is not aware there is a specific
to be expert enough to understand them all or to béme frame in which a judge is required to deliver a
able to argue with them. But | listened to themjudgment, or that he has to deliver a quota in a set
carefully and | have taken them into account in whatime. To me the important matter is that there is no
| am about to say. set timetable for the delivery of judgments. Supreme
Court judges in New South Wales do not have
There is no question that Justice Bruce wascheduled times in which to write their judgments.
late, very late, with a number of judgments. In hisAs soon as one case finishes they may well start
address to the House he did not dispute that. Thelearing a new one, and they are also expected to
is no question that this caused serious suffering andeal with other cases that are coming on for hearing
loss to a number of litigants. Honourable memberbefore and after regular court hours. That is a
cannot totally ignore those people, and they canndtisorderly system for administering justice.
sweep their right to effective justice under a carpet
of judicial privilege. However, they must also ask For instance, | wonder what happens when a
whether dismissing the judge will right the wrongsjudge does not have time to start considering or
or just satisfy a quest for retribution. writing a judgment on one case and he has to start
hearing another. In other words, how does he
| am not a legal expert and | cannot dissect albeparate in his mind evidence and other essential
the dates, details and facts of the case as thmaterial in the case that is finished from the
Attorney General and the Leader of the Oppositiorevidence in the case that is continuing? Confusion is
so expertly did. Perhaps | see the matter much tooot only possible, it is probable; it is likely.
simplistically, but in my opinion it boils down to Confusion slows thought and creates stress and
two matters. First, was Justice Bruce's illness, whickhaos. It seems judges have to deliver judgments in
was well documented and is not disputed, angtressful circumstances. Is that the best system? Is it
excuse for the delayed judgments? If it was, are wthe only possible system, when it places such a load
satisfied that he is now beyond that illness anan a judge and when the effect of an illness is such
capable of carrying out his duties effectively? If thethat it will be made much more severe because the
answer to those questions is yes, | do not believe wsufferer would be much more vulnerable because of
have any grounds to move for dismissal. If thethat stress?
answer to the question about his illness being an
excuse is no, | believe we have to reconsider those Surely some judges must be like people and
delays. suffer the same frailties of performance under
pressure. How is it that there appears to be no
| have done that and was interested to heagstablished monitoring system of judges'
from a number of legal experts, including Queen'performances which would introduce a counselling
Counsel, Senior Counsel, barristers and solicitorsystem when it was perceived that a judge was in
that the type of delay complained of in Justicetrouble? Did no-one notice that this judge was in
Bruce's case is not unheard of or even unusuakouble? Did anyone decide, during the course of
Several litigation lawyers have told me they areghese delays, that something should be done to find
waiting for judgments three years after cases wereut what his problem was? | suggest, with respect to
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the Attorney General, an excellent case is beinthe job he is paid to do and is entrusted to do, and
made out for the system of operation of the Supremeontinue to deliver sound judgments?
Court and the expectations of judges to be carefully
reviewed. We have to appraise people by what they are
now, not by what they have been. That principle
The media has had a field day with this issue. burely applies in the whole judicial system, not just
cannot remember a more savage pack calling fan judging judges. It is at the heart of the parole
someone's head on a platter, except perhaps in tegstem and it underlies the whole notion that
case of Christopher Skase. Mark Day from fhaily criminals can be rehabilitated. Surely, therefore, we
Telegraph attempted to push us into dismissal bycan apply it and give the benefit of the doubt to a
saying we would be wimping out if we did not learned judge of the Supreme Court of New South
dismiss the judge. Richard Carlton demonstrated Wales. If we judge Justice Vincent Bruce by what
calculated marginal sneer at the end of M8 he is, not by what he was or might have been, we
Minutes interview with the judge. That was when do not, at this time, have any grounds on which to
Carlton came back on to say the judge had made it@dismiss him. | cannot—I| will not—support the
condition of doing the interview that the programmotion.
publicise his Foundation of Depression. The
editorialising in all the media demanding his sacking The Hon. A. G. CORBETT [8.32 p.m.]: |
has all been designed to try to pre-empt the decisiozoncur with the Hon. R. S. L. Jones that this debate
members have to make in this place. Members ofill not end in a true conscience vote. As usual,
the media cannibalise themselves. As soon as omaly my colleagues on the crossbench have thought
outlet starts crying for blood, the others fall overthe matter through for themselves and based their
themselves to outdo the one who started it. It islecision on their own values and their reading of the
distasteful, not very judicious, and not very uplifting.situation. This is extremely disappointing. The major
It is as distasteful as placing members in theparties promised that they would allow a conscience
position of having to judge the judge. vote, and Justice Bruce deserves a conscience vote.
He deserves to keep or lose his office on the basis
My second point is whether we are satisfiedof merit, without political games being played in the
that the judge is beyond that illness and now capableackground.
of carrying out his duties effectively? One element
needs to be brought to the fore in this debate, and so | am satisfied that the law is clear that this
far it seems to have been ignored totally. All theParliament has the capacity to remove a judge. Such
concentration seems to have been on the number af power is not only legitimate but desirable: it is
judgments that have been delayed and on thdesirable to ensure that the judiciary can remain
number of judgments Justice Bruce has now cauglndependent yet accountable, not only generally to
up on. When are we going to consider the quality ofthe community through the Parliament but
his judgments? Surely, in appraising a judge, qualitgpecifically to the litigants who rely on and deserve
may be even more important than quantity. | anthe timely delivery of judgments. The absence of
advised that in his time on the bench of the Supremany sanction against judges incapable or unworthy
Court Justice Bruce has dealt with between 100 anaf holding high judicial office would leave the
200 cases and has had only one judgment appealpdiiciary vulnerable to charges of being
against. | am told that that is an exceptionally lowunaccountable.
number. | asked a number of people whom | regard
as legally credible about the quality of the The power of removal has seldom if ever been
judgments Justice Bruce has delivered in bringingised by the Parliament. Therefore, it cannot be
himself up to date. My advice is that they areargued that we are acting capriciously in considering
regarded as good—sound, and well reasoned. its application in these circumstances. Never in
tumultuous times, in moments of great political
So we come to the crunch, which is this: Ispassion, in periods of concern and controversy about
Justice Bruce a good judge? Is he good enough thtie state of the judiciary—as recently as the 1980s—
his delay during his illness is outweighed by thehas this Parliament actively considered the removal
overall and later quality of his work? Should theof a judge. Not even Jack Lang, who had little
quality of his work be weighed in deciding his respect for some of the institutions of this State,
capacity or incapacity? Surely the quality of hisincluding this Chamber, seriously challenged the
judgments is a clear barometer of his capacity tqudiciary in this regard. So it is troubling that so
function as a judge. That factor has been ignorednuch has been said about judicial independence in
but surely it must be taken into account. Does pastcent weeks as if a decision to remove Justice
and recent experience suggest that he can now d@yuce would represent a serious threat to it.
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We have adhered to the proper processes. Whe bench, open to mockery, ridicule and derision.
have had the benefit of a procedure that has afforddd. V. Evatt's appointment as Chief Justice of the
Justice Bruce every opportunity to put his case t&®upreme Court of New South Wales in his twilight
the Judicial Commission and to the Parliament. Thigears, and his subsequent tenure, and Justice
is only right and proper if he is to be treated inMcTiernan's last years on the High Court of
accordance with the principles of natural justiceAustralia are just two, albeit extreme, examples of
This all leads, however, inevitably and inexorably tathe need to adequately deal with judicial incapacity.
the motion the House is now debating. The Conduct
Division of the Judicial Commission has made The Parliament must address and deal with
certain findings of fact and expressed an opinion asuch matter. Certainly since the enactment of the
to what sanctions are available to the Parliament ak701 Act of Settlement Parliament has been charged
a consequence of those facts. Notwithstanding thatith the ultimate responsibility of dealing with, and
the report of the Conduct Division reflects athe ultimate sanction of removing, judges who are
majority opinion and is not unanimous, theunworthy or incapable of holding judicial office.
Parliament decided in 1986 that such an opiniohis is appropriate. However, in 1986 the Judicial
would constitute a valid report for the purposes ofCommission was established, in part, to assist the
considering the removal of a judge. Parliament to assess the facts of a matter. The

difficulty of the Commonwealth Parliament in

The Conduct Division report is significant and determining whether Justice Lionel Murphy had
compelling, but it is not binding. The report is abeen guilty of "proved misbehaviour" must have
necessary but not sufficient factor in assessing thweighed heavily on the minds of members of this
motion. The Conduct Division has confined itself toParliament as they sought a way in which to reserve
a finding of fact and to an opinion that the factsthe power of removal to themselves but to delegate
could—I repeat could—warrant the judge's removathe difficult task of identifying and assessing the
by the Parliament. The ultimate decision and theelevant facts.
ultimate sanction rest with us, the Parliament. Given
the findings of the Conduct Division, we have to be We entrusted the responsibility of establishing
satisfied that incapacity is proved. If we are satisfied tribunal of fact to the Judicial Commission. In this
on that aspect we have to be satisfied that thmatter it has responded by presenting the Parliament
proved incapacity warrants removal. with certain facts and consequently certain questions

and certain choices. We are confronted with these

The law is much clearer on the criteria forquestions as we determine whether Justice Bruce
proved misbehaviour than it is for incapacity. lcurrently has an incapacity that hampers the
imagine that many more instances of incapacitategerformance of his judicial duties. If the answer is
judges have been identified, and quietly andn the affirmative we are confronted with the choice
inconspicuously dealt with, than the public has beeonf determining whether the incapacity warrants his
made aware of. Extended leave or resignation coulgemoval.
be suggested to a judge, who could then go quietly
for his own sake and for the sake of the judiciary. In There is no doubt that Justice Bruce has
his book Judicial Ethics in Australia Justice displayed tremendous courage and honesty during
Thomas devotes only 18 lines to incapacity. Hehe past few weeks. He has won much sympathy
notes that incapacity is: from members of the community, however

misplaced that sympathy might be. He has squarely
... not a problem that can be solved by legislation or byaddressed the debilitating impact of depression and
writing guidelines. The Iaw is already clear that incapagit_y is 3has wf]doubt(;‘.my pushed issues of mental health and
ground for removal, but |t‘ would usually ‘be a very dlfflt_:gIt the workplace to the forefront of discussion and
matter to prove. In the ordinary case of a judge in the twilight . .
zone, | can think of no better solution than a discreet appeal td€bate. It would be easy if this matter rested solely
the judge's decency and self-esteem. on whether Justice Bruce was depressed and whether
the delays were caused by that depression. It would
What happens when a judge does not respond tme simple if we could be satisfied that Justice Bruce,
such representations? What happens when a judgbaving been cured of depression, is now capable of
colleagues do not recognise the incapacity? Wperforming his judicial functions in an appropriate
cannot shy away from the responsibility of dealingand timely fashion. Unfortunately, it is not that easy
with the matter when it reaches this point. Weand it is not that simple.
cannot avoid confronting the matter, but it must be
dealt with honestly, thoughtfully and carefully. At page 212 of the hearing transcript counsel
There is nothing more unfortunate or unseemly thaassisting the Conduct Division made an analogy of
an incapacitated judge being allowed to remain othe division presenting a case to the Parliament with
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us acting as a jury. Justice Bruce has been accordgidren rise to the opinion of Dr Gilandas and the
the opportunity of responding to that case andnajority decision, but | have to take exception with
making a case in his defence. In effect, we are nowhe choice of words. Counsel assisting the Conduct
called on to deliver judgment. As | said earlier, theDivision made this point at page 222 of the
majority report of the Conduct Division is transcript:
compelling. Its findings are reinforced and amplified
by the transcripts and exhibits tabled by the -..you will pick it up out of Dr Gilandas' main report. He
Attorney General last week. A careful consideration SS that the Judge is stimulated when he engages in activity
. . which is—and | use the word "exciting"—when he is engaged
of th?'t material and the _Case. mad_e by Justice Bruce in activity which involves interchange with people, then he is
to this House last week identifies issues that need to stimulated and he is able to carry through in that stimulated

be resolved before settling on the question of condition, notwithstanding some degree of depression. When
incapacity. he is sitting in the Court of Criminal Appeal he has got his
collegiates' support and he is dealing with a crime or he is
dealing with a situation. He appears able to deal with it

The matter of Justice Bruce's depressmn has without a problem. He delivers judgments immediately.

been thoroughly canvassed and it is certain that it
had a material bearing on some of the delays that When he goes to the Olympic Games and sits as a judicial
occurred. | am concerned, however, with the member of tha_lt tribunal, then agaiq he is in_a situatio.n.of
suggestion that the judge's incapacity was broader excﬂemen?, of |_nterest. There is medla_ interest in the decisions
A . . and what is going to happen and again he appears to perform
tha}n simply that caqsed by his depress_lon. From the qite satisfactorily.
evidence available, it appears that Justice Bruce was
incapable of satisfactorily turning his mind toThe final line of Dr Gilandas' findings, contained at
judgments arising from matters that he heard as page 247 of the exhibits, sums up the dilemma in
judge sitting alone. Given the company of his peerghich | find myself. Dr Gilandas states, "The major
and colleagues, he was able to work in a diligenproblem is a lack of follow through and completion
and effective manner; left alone to consider anaf projects which require steady, disciplined capacity
deliver judgments, he appeared indecisive anfbr routine work." | believe that this sums up the
incapable. There is nothing in either Justice Bruce'gery qualities needed in a justice of the Supreme
written response of 26 May 1998 or his address lastourt, and | am not satisfied that Justice Bruce is
week that suggests that his capacity in this regaréapable of adhering to that standard. A careful
has been restored. | venture to suggest that thisnsideration of the reports, of the transcript of the
incapacity remains and that this incapacity warrantSonduct Division hearings and of the exhibits made
removal. available initially to the Conduct Division and then
to the Court of Appeal identifies several troubling
There are many examples of Justice Brucaspects of Justice Bruce's capacity that cannot be
having worked effectively in certain work simply accounted for, or mitigated by, an
environments both within and beyond his judicialexplanation of depression in combination with the
functions, but this is not uniform and it is not other health problems he experienced, such as
consistent. Distinctions can be made between sonmmigraines and back pain.
of those working environments. Justice Bruce seems
to enjoy, and work effectively in, environments in The Parliament will have to take into account
which there is both the support of colleagues and that a significant number of cases were delayed even
certain level of public and media attention. From alwhen Justice Bruce was experiencing only what his
known accounts, he was an effective member of thewn doctor called a "light depression"—this period
rugby league judiciary. From the account of thebeing around April 1995. The Parliament will have
member for Gordon in the other place, he is arfo take into account that he even displayed an
effective member of the Asthma Foundation. Frominability to keep to the schedule agreed to with the
the support given by members of the OlympicChief Justice and a reluctance to accept
movement, he is a valued participant in the variousesponsibility for that delay. The majority report
tribunals and committees associated with thetates at paragraph 72:

Olympics, of which he is a member.
The departures from the agreed schedule are significant both

: " : P in number and extent. One case was advanced ahead of the
The choice of the word "procrastination” by Dr scheduled delivery date. In every other instance where

Gilandas and its continued usage in the majority judgment has been delivered there has been a failure to adhere
report is unfortunate. A case could be made that a to the agreed schedule.

deep-seated problem affected and compromised

Justice Bruce's ability, but it would be somethingDespite the schedule being agreed to, as at 7 May
different from and deeper than that suggested by thE998 there were delays in delivering 20 judgments.
word "procrastination". | accept the facts that havdhose delays ranged from three days to 29 days.
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Even in a confined period and at a time when the comply with the things which | had bona fide believed that |

depression had apparently been corrected by taking ;:S(;lljgego and it was a situation where | was in fact totally

Luvox, Justice Bruce could not keep to an agreed '

g(r)nnest%télreé dT?;]SatW?js?cgeg?ch'fs t'g:; dvi\;ik:)enn \I/Eavsva:{ have noted and can accept the various arguments

good as it was going to be Bbout the stress and isolation of the judiciary. Public
' office has its rewards but it also has its demands,

Those delays were unsettiing enough, but Wh?gnd those demands can be exacting and sometimes
is even more troubling is Justice Bruce's failure t ebilitating. Following my most recent speech on

account for the delays. When the backlog ofiS matter, a member of the bar wrote to me
judgments started building up again he went t@dvising that in the matter of delayed judgments:
ground. He could not bring himself to explain to his
Chief Judge, in whom he has subsequently expressed
confidence and admiration, that he was getting
behind again. He had confronted his depression at
the Judicial Commission but he was not prepared to Unlike some other courts, the Justices of the Supreme Court of
honestly confront his descent into delay when it New South Wales do not have scheduled times to write their
occurred again in recent months. The majority report ir:’dgmems- As S00n s ore case ﬁ-?rifhﬁf' they commence

. earing a new case. They also deal with other cases which are
states at paragraph 7 coming on for hearing be)f/ore and after regular court hours. So
the judges are expected to write learned and often lengthy
judgments at night, on the weekends, and on their holidays.
The relentless nature of their work conditions is a major cause
of stress. Every barrister can tell you stories about judges they
know who have changed from being pleasant and easygoing
people before they were appointed, to grumpy and
discontented people after their appointment.

Justice Bruce is not exceptional and one must look to the
system which is in place as the source of the problem not the
individual judges, and in particular, not Justice Bruce.

When the schedule was not adhered to by the delivery of the
first twelve judgments in accordance with it Justice Bruce did
not regard it as appropriate to inform the Chief Justice of that
fact or of any reasons for it. The matter was simply

ignored . . .

At paragraph 76 the majority report notes the efforts

of Justice Bruce's solicitors to obtain advice from accept that systemic issues need to be noted, but
him regarding the delay. It states: such notice can only be taken so far. Other judges
are able to operate within that system satisfactorily.
Allowance can be made, and systems can be
changed and modified, but | believe that in the
Failure to confront departures from the schedule agreed witinatter of Justice Bruce the allowances would have
the Chief Justice or to respond to his solicitor's requests foto be so great and the systemic changes so profound

instructions seems to us not dissimilar to the failure ohefore | could make a case that he was not
confront the expected unpleasantness anticipated in the letters

from the Judicial Commission to Justice Bruce in late 1997!ncgpable Of_ carrying out the significant part of his
which he felt unable to open. judicial functions.

They could not obtain instructions because they could no
contact Justice Bruce.

The Parliament will have to take into account that | accept that judging is a lonely and isolated
the judge and former Chief Judge at Common LawRrofession. Too often, judicial independence seems
David Hunt, disagreed on a material aspect of thei{0 mean isolation from fellow judges, as it does
working relationship. Justice Hunt told the Judicialfreedom from external pressure and interference.
Commission in a statutory declaration dated 3Changes need to be made. Consideration needs to be
February 1998: given to reducing the isolation and stress associated
with judicial office. It will come as no surprise that
In dealing with such complaints, my practice has always beegustice Michael Kirby of the High Court has an

to require the complainant to put the complaint in writing in _ . . thi biect h to h
order for me to deal with it; and when | have received gopmion on IS Subject—as he seems 1o have an

written complaint to speak to the judge personally and to@Pinion on so many matters. In a paper presente(_i in
record the judge's statement of intention in relation to theJune 1995 to a conference of magistrates organised
outstanding judgment in a letter to the complainant while theby the Judicial Commission he noted the fact that
Judge’s statements are fresh in my memory. judicial stress was seldom talked about let alone

L . addressed. Justice Kirby quoted a Canadian barrister
At page 147 of the Conduct Division hearinggq saying:

transcript Justice Bruce is asked, "Did you have any
dlak_)gue " with the Chief "‘JUdge?" Justice  Bruce In our society we isolate judge . . All of a sudden a lawyer
replied, "Absolutely none." At page 187 of the at 40 goes from fraterising with friends to becoming a judge.
transcript Justice Bruce states: He can't golf, go to dinner or socialise with his former
colleagues. An active man [sic] is now isolated and lonely. It

The fact of the matter is that the Chief Judge never leads to the old expression—if you're hungry, angry, lonely
communicated with me in any way in relation to my failure to  and tired, you are one step from a drink.
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Justice Kirby ventured a number of causes of andifficult to imagine an issue less party political than
remedies for judicial stress. These need to bthe consideration of the removal from office of a
considered with a view to implementation. Howeversenior judicial officer of this State. If the matter had
they do not provide sufficient scope to reform thebeen politicised by party-room decisions enforcing
judiciary to such an extent that | would be satisfiedblock votes, it would cast a shadow on the
that Justice Bruce would be more capable or morseparation of powers amongst Parliament, the
productive. Justice Bruce has defended himself bixecutive and the judiciary. As the Attorney said,
saying that his depression was the cause of thee act today as members of Parliament, not as
unreasonable and unacceptable delays. The medigallitical parties seeking political advantage. In this
evidence is clear that his depression hadhistoric matter we are in effect a jury and each of us
considerable bearing on these delays. | am nehust answer to our conscience.
satisfied, however, that it was the only factor that
had bearing and | am not satisfied that those other = We must remember that this case concerns no
factors have been corrected or, indeed, are capalddleged criminality, corruption, impropriety or
of correction. misbehaviour on the part of Justice Bruce; it
concerns only his capacity to do his job. That
To justify Justice Bruce's delays by referencecapacity was called into question by his failure to
to delays by other judges is to miss the point. Thigleliver judgments over a considerable period of
House is required to turn its mind to what causedime—up to almost three years. | have said "only"
the delays in Justice Bruce's case: was ibut it is a major failure, especially in such an
misbehaviour, was it incapacity or was there somémportant position. The delays must have caused
other explanation? If it was incapacity, does thatonsiderable inconvenience, financial loss and
remain? If there are concerns about other judges, ldistress to people awaiting judgments from Justice
the parties in those cases pursue the same remedyBrsice. We must not underestimate the seriousness of
the parties in Justice Bruce's case: complain to thine distress that has been caused and the fact that
relevant Chief Judge and, if satisfaction is notsuch delays have called into question the efficacy of
obtained, complain to the Judicial Commission. the judicial system, given the old but very good
adage "Justice delayed is justice denied."
Existence of other cases is no excuse or
justification for evasion of duty in this matter. | However, the decision we are making today is
have given the matter great thought, and | mush relation to the judge's capacity now—whether he
admit my concerns related to a number ofis now in a position to do his job. Our responsibility
extraneous matters, in particular how Justice Brucis to ensure that those who come before the courts
and his family may be affected by an address to thef this State can obtain within a reasonable period of
Governor requesting removal. My concerns must b8me judgments in which they can have confidence.
confined to the question of capacity and, uporMembers of this Chamber have been given two
consideration of the material made available to me, &lternatives to consider. First, there is the version of
am not satisfied that Justice Bruce is capable aojustice Bruce that he was sick, principally from
satisfactorily performing his judicial duties in their depression but also from migraine and back pain. He
entirety. Accordingly, | support the motion. has said that he is no longer burdened with these
ailments because of various treatments. Justice
The Hon. Dr MARLENE GOLDSMITH Bruce does not deny his procrastination in the period
[8.53 p.m.]: | shall speak only briefly in this debateup to approximately February this year. His
but it is important that my reasoning in this matter isargument is that he is now cured and thus quite
placed on the record. Many of the points | wouldcapable of fulfilling his role. The dissenting
have made regarding matters of fact have beeMahoney report of the Conduct Division of the
placed on the record by the Attorney General andudicial Commission accepted this argument.
the Leader of the Opposition, and many of my
concerns have been eloquently outlined by the Hon.  Second, there is the version of the two-man
J. S. Tingle. | shall address only the bare outlines afajority of the Conduct Division, subsequently
the case as | see it. It is important to do this becausgpheld by the Court of Appeal—namely, that the
it has been the decision of my party that this shoulihcapacity was ongoing and that the judge's
be a conscience vote and, consequently, nprocrastination continues. That version was upheld
spokesman has presented the case for the partyir-the strictly legal sense that the judges of appeal
each member has presented his or her case. could not see any reason why the due processes had
not been conducted during that inquiry. In deciding
| applaud both sides of Parliament for thewhich of these two versions we are to accept the
decision to allow a conscience vote. It would beresponsibility is considerable. If Justice Bruce has
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continued incapacity it is incumbent upon thisprovided to me by Mr Phillip Greenwood, SC, that

Parliament to remove him to protect the credibilitylengthy delays in delivering judgments are by no
and the effective operation of the judicial system irmeans peculiar to Justice Bruce. Mr Greenwood
New South Wales, and to protect potential litigantstates:

from the trauma and expense of having their cases

heard by a judge who is incapable of fulfilling his For example | am presently waiting on a judgment which will

role. On the other hand, if Justice Bruce has indeed soon have its third anniversary since the case was heard. |

- . have previously waited 2.5 years from the same judge for a
recovered, to remove him now is tantamount to decision. A delay of 12 months is by no means uncommon

.pun.ishing him fOI‘ haVing_ been _”_I anq is a denial of ang, so far as | am aware, those judges are not suffering from
justice to any litigant still awaiting judgment from  severe depression or other medical problems.
him.

| do not say for a moment that such delays are acceptable.

N . Rather, | say that Justice Bruce is not exceptional and one
A further Injustice Is involved here. The fact must look to the system which is in place as the source of the

.tha.t_ the jUdg_e'S iIInes-s was dep.reSSion risks re- problem—not the individual judges, and in particular not
igniting the stigma against mental illness that many Justice Bruce.

people have worked extremely hard to counter over

a Iong period of time. | can sympathise with the Unlike some other courts, the Justices of the Supreme Court of

judge. When my daughter was born in 1969 | New South Wales do not have sched.ul_ed times to write their
judgments. As soon as one case finishes, they commence

experienced post-partum depres.S|on fOI.‘ SOME hearing a new case. They also deal with other cases which are
months. In those days it was an illness without a coming on for hearing before and after regular court hours. So

name or a treatment. However, while it lasted it was the judges are expected to write learned and often lengthy
very real. It gave me a profound sympathy for judgments at night, on the weekends, and on their holidays.

i . A The relentl ture of thei k conditions i '
people who have to cope with depressive illness. If /2 = °riess NAe OTMEr WOrC coNTLons 1s & major catse
Judge Bruce suffered from severe depression | can

well und_ersta_nd his being trapped in a fog of ',nert!aMembers of Parliament can empathise with a
Depression is real—very real. However, if his

q A h b ull q n\éy]{orkload that includes nights and weekends. Indeed,
epression has been successiully treated —angh,; ig fairly standard practice for many people on

th_ereforg, he. can now function fully and effectivelyhigh incomes. However, there are real questions to
W_'thOUt inertia, this Parllqment mu_st not Temove,q asked about the mounting level of litigation in
r_n_m. That_ woulq.be l_Jnfa|r to Justice Bruce, hey,s giate and what the Government is doing to
litigants still awaiting his judgments and to all thoseprovide the judicial resources to cope with it
who have suffered mental illness. Whatever the reason for the tardiness, it appears to

be endemic in certain sections of the judiciary. How

For me some very real questions remain as g,,ch worse is Justice Bruce's record than that of
result of the Justice Bruce argument. For one thingy, . judges? We do not know. Honourable

he made several remarkable recoveries within a Vel ambers are informed in the reports before us that
short period. Yet it is not unlikely that, having found his record is the worst among judicial officers but

an effective treatment for an illness he had IongNe are given no details as to how much this is so
believed incurable, he might then seek new '

treatments for his other debilitating illnesses. | am
aware of the effectiveness of acupuncture in treating . .o of Mr Greenwood—that judicial tardiness

a bad back, in this case for my husband. Th?s somewhat endemic. To remove Justice Bruce

Attqrney _Gener_al and the Leader of .the OppOSitior1’rom office when honourable members do not know
outlined in their speeches the ongoing, recent anI‘ijow much worse his procrastination is than that of

continuing procrastination on the part of JUStiC%is brother judges is unacceptable. | am informed

Bruce. That is countered by the many cases Olhat the Chief Justice has put into place a system of

which Justice Bruce has delivered judgment a?honitoring all judges for their promptness or

described in his evidence to the Chamber and in Stherwise in delivering judgments. | congratulate the

:_elttler towoggu;%blell tTemtb?rs.from his SOI'C'torshew Chief Justice and the former Chief Justice, who
oiman YVebb. The letter states. | believe began the process. That process was

He has delivered some 30 judgments during a period when hlgltlated not before time, given the widespread

had agreed with the Chief Justice that he would deliver 2(pompla|nts of JUd'C'al tardiness over a number of
judgments. years.

Discussions | have had with lawyers reinforce

It appears that the judge's performance depends on When a system is in place to provide statistical
which cases are counted. This is another relevamtvidence the information that can be provided to the
factor. Just how far is Justice Bruce alone in thdParliament will be unequivocal. The information

matter of procrastination? Information has beercurrently before this House is not unequivocal. If



6572 COUNCIL 25 June 1998 CONDUCT OF JUSTICE VINCE BRUCE

Justice Bruce now has his medical problems under | am critical of the misery the judge has caused
successful treatment, to remove him would be aib many people by not delivering the judgments
injustice to him, to the cases still awaiting judgmentarlier. However, | want to give him another chance.
and to everyone in our society who has eve©n 6 June he said he is cured and he can continue
suffered a mental illness. | have not had sufficienhis judicial duties. | am aware of the illness from
information to convince me that the judge is notwhich he suffers. Mental illness and depression are
cured. In fact, his behaviour under the stress of thidebilitating. In my former professional life | had
whole experience has been extraordinarily resiliergxperience with it. Mental illness is a stigma. |
for one who is alleged to have an ongoing mentasuppose all honourable members have mood swings
dysfunction, whether that dysfunction be depressiobut | do not think | have suffered depression like the
or procrastination. judge has suffered. As the Hon. Dr Marlene
Goldsmith said, unless one suffers from it one does
In the circumstances, | cannot support thenot understand it.
serious precedent of recommending the judge's
removal. When, however, a monitoring system is in For a number of years when | was working in
place and objective measurements of tardiness atiee psychiatric field | saw people who suffer from
available both the Conduct Division and the fullmental illness, such as severe depression. They
Court of Appeal will have stronger material tocannot help themselves. It is an illness. If we accept
provide to the Parliament, material that might bettethat it is an illness, and that Justice Bruce has
justify the House sitting in judgment on a judge. Ifsuffered from that iliness, we should also accept that
Justice Bruce is found to fail when such informationhe has not committed a crime, that he has not done
is taken into account | would be pleased to revisianything immoral, that he is simply sick. At one
the issue in the future. There is nothing to prevenstage or another we all get sick, either from physical
this House from doing so, and indeed honourablédiness or psychiatric illness. So if we accept that it
members would be remiss if they did not, if theis an illness and it can be cured, and the judge has
judge's performance does not continue at asaid that he is cured, the logical conclusion is that
acceptable standard. he will perform his duty; he will carry on his duty—

At the moment, however, the matter is not The Hon. M. R. Egan: The evidence doesn't
clear-cut. The Conduct Division of the Judicialsuggest that.
Commission was divided. There is evidence that
Justice Bruce has recovered, and there are serious The Hon. HELEN SHAM-HO: The Treasurer
unanswered allegations of judicial tardinesssaid that the evidence does not suggest that. We are
extending considerably further than Justice Bruce. talking about the period when the judge was
am wary of the risk of creating a scapegoat for whasuffering depression.
may be a system failure—especially in relation to
such a momentous issue, which goes to the heart of The Hon. M. R. Egan: No, | am talking about
the balancing of powers between Parliament and thte period since then.
judiciary. | do not support the motion.

The Hon. HELEN SHAM-HO: | know that,

The Hon. HELEN SHAM-HO [9.06 p.m.]: | since February 1998. | will not argue with the
place on the record my position in relation to theTreasurer, because | can assess the evidence. |
Government's motion, which seeks to remove fronunderstand the finding. Human nature being as it is,
office Justice Bruce of the Supreme Court. | will beand physical illness being as it is, we cannot argue
very brief: | will not analyse or argue the facts, asabout it. | have reached this conclusion according to
other honourable members have done—it is not my independent, impartial judgment from what |
party-political issue, as the Hon. A. G. Corbettknow. | am trying to discharge my responsibility
said—and | accept the findings of the Judicialaccording to my conscience, because my party has
Commission and the judgment of the Court ofgiven me the privilege to decide for myself.
Appeal. | will not debate or dispute the pages of
evidence. | agree with the detailed arguments of the | repeat that in my mind there is no proven
Attorney General and the Leader of the Oppositionmisbehaviour or permanent incapacity. Justice Bruce
I commend and applaud the brilliant speechmay have been incapacitated for a period but |
delivered by the Attorney General this afternoon. lccept that he is cured and that he will be able to
feel sorry for the people who have suffered becauseontinue his judicial duty. | gather that he has been
of the delayed judgments of Justice Bruce. a good judge; | was told that he has an outstanding
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capability. Therefore, if the incapacity is an illnessprocrastinator? | believe that is the question that
and that illness can be cured, and it is nomembers of this House should be considering. Is the
permanent, we must give him a chance. | believ@udge a continuing procrastinator? Before making a
that members of this House are like members of decision in this House tonight, honourable members
jury hearing a criminal case. If there is any doubtshould ask themselves whether more people will be
the person must be acquitted. | am saying that | willisadvantaged in the future. | have examined the
give the judge an acquittal. Therefore, | will voteevidence, and | do not believe that Justice Bruce is a
against the motion before the House. continuing procrastinator. | do not believe that more
people in New South Wales will be disadvantaged if
The Hon. D. J. GAY [9.13 p.m.]: Sometimes the judge remains in his current position. For those
it is fortuitous to speak in debate after the Honbrief reasons | oppose the maotion.
A. G. Corbett. This occasion allows me the
opportunity to correct a statement he made tonight The Hon. JAN BURNSWOODS [9.18 p.m.]:
that | found to be totally outrageous and out of synd support the motion moved by the Attorney General
with what is happening in this House. | refer to hisearlier today to remove Justice Bruce from office.
statement that members are not able to have /As did the Attorney General, | do so with sadness.
conscience vote on this motion. If he had written hisAll honourable members will agree that Justice
own speech, listened to the debate and understo@tuce is in a terrible situation. No-one wants to have
what was said by honourable members, he wouldne's private life debated in the Parliament and in
have noticed, as other members and people in thhe media, as has happened to Justice Bruce in
public gallery have noticed, that this debate hasecent weeks. However, as the Attorney General said
crossed party lines. | do not know which waytoday, he had no choice but to bring this matter
members of my own party will vote. | suspect thatbefore the House. Honourable members have a
three of them will vote for the motion and the otherresponsibility to debate this motion and consider it
three will vote against it, but | do not know. It is carefully. They may not want to debate it, they may
very much a conscience vote—and so it should be. not want to make a decision, but they have no
choice. The law of the land requires honourable
| suspect that many honourable members dithembers to make a decision, and it is in that
not want to have to make a decision on this matteGontext that the debate should take place.
but it is one that they will have to make. No
member of this House would resile from that. All | express sympathy for the Attorney General
members who have spoken to the motion, includingnd for the Leader of the Opposition in this House,
the Attorney General and the Leader of thebecause both of them have received personal
Opposition in their fine and detailed contributions,criticism which has not been justified. As | said, the
have acknowledged that a decision must be madéttorney General had no choice but to bring this
Neither the Attorney nor the Leader of thematter before the Parliament, and some of the
Opposition spoke ill of the judge as a public personcomments that have been made about him have been
or questioned his legal ability. very unfortunate. Similarly, the Leader of the
Opposition has taken a brave stand, which would not
At one stage the judge was completelyhave been easy, because he appointed Justice Bruce.
dysfunctional. | regret that something was not done
at that stage, and Justice Bruce expressed a similar | have expressed an opinion about whether that
regret. But we are now well past that stage. It wouldvas a wise appointment, given what members know
be a mistake for honourable members to vote tabout some of the problems that Justice Bruce
remove the judge because they believed that wouldisplayed prior to his appointment in July 1994.
fix the past and help the litigants who wereNevertheless, the comments of the Leader of the
disadvantaged and to whom the judge apologised.@pposition today were proper. As the Hon. D. J.
am sure all members feel concern for those litigantsGay pointed out, the Leader of the Opposition made
but it would be wrong to vote to remove the judgea careful and dignified contribution to debate on the
in the mistaken belief that would fix their problemsmotion and made sure that nothing he said could be
and heal their hurt. We cannot fix the past bytaken as personal criticism of Justice Bruce.
delivering some form of tabloid justice. That is not
why we are here. We are here to do what we Having said that, | should add that many of the
believe to be the right thing, based on the evidenceomments about this motion seemed to be irrelevant
before us. to the issue, and some were over the top. | am
worried that some contributions have cast a real
The Attorney General asked the question: daloubt on the ability of members of the Legislative
you believe that the judge is a continuingCouncil to make a hard decision, and have thrown
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doubt on their ability to seriously debate and resolv@t page 5 the court stated:

the matter. It is clear that when members eventually

vote on the motion they will vote not to dismiss - - -the majority's finding was that the Plaintiffs failure to

Justice Bruce. | am concerned that that vote will adhere to the judgment schedule set by the Chief Justice, after
. the medical condition of depression had been resolved or

reflect not so much the free choice that_ ?aCh of us substantially attenuated, could not be substantially attributed to

has made, but to some extent an unwillingness or depression, but rather that it was caused by “procrastination.”

fearfulness about making a hard decision. If that is This procrastination was of such a degree that the Judge's

the case, as | believe it is, it poses problems for incapacity mustbe seen as continuing to exist.

those members of Parliament who are concerned

about the public's perception of this issue. | was going to cite some long quotations in relation
to the opinions of Dr Gilandas, but | will spare the

None of us is in any doubt about the views oftfouse from hearing that, because | understand that

members of the legal profession on this subject, 45'€ Hon. Dr B. P. V. Pezzutti will refer to a lot of
we have received correspondence and messagdgt material and this matter has probably been
from them. | fear that the issue of procrastinatiorfeoated at sufficient length. 1 will leave the medical
will not be seen to apply to Justice Bruce but willPOINtS about "an ingrained personality attribute of
be seen by the public to apply to members of th(;’;)rocrastmatmn to the Hon. Dr B. P. V. Pezzutti to
Legislative Council. Some issues have become lo plain. | was concerned about comments made by
in this debate and, therefore, | will repeat several onourable members, however | agreed_wnh a great
points referred to earlier by the Attorney General.oIeal of what the Hon. A. G. Corbett said, contrary
All honourable members are aware of the terrible® the comment made by the Hon. D. J. Gay. | was

scourge of mental illness in our community. No-ond?léased that the Hon. A. G. Corbett went into detail

has anything but sympathy for the problems whic bout the activities of Justice Bruce outside the
Justice Bruce has faced while suffering dee upreme Court. He made cogent points about the
depression importance of looking at the performance of Justice

Bruce overall.

As the Attorney General pointed out and as is | agree with the matters raised by the Hon.

clear from all the evidence that has been present {0 cohen and the Hon. R. S. L. Jones about the need
honourable members, there is no disagreement that |50k to systemic reform of the courts, how

Justice Bruce has been cured of that problem singg,rjiamentarians have had to deal with this problem
February this year. But he is not coping with hisyng why it is that the courts do not have satisfactory
workload and the schedule he was set. He has n@lays of dealing with problems such as this. Their

coped with them since February this year. As | saidtatements were all true; nevertheless, the law
earlier, | made comments about problems prior t@ovides that a matter such as this should come to
the onset of his depression. For instance, | am awatgjs Chamber eventually. From memory, 118 pages
that Justice Bruce was an acting judge in 1990 ogf memos and letters from Justice Hunt, the Chief
1991 and the same problem of massive delay ijudge of the Common Law Division, showed that

bringing down judgments affected him then. In facknis problem was the subject of considerable
one or two judgments from that period were notattention in the court system.

delivered until after he had been appointed to the

bench. As the Attorney General noted, that is an Eventually this matter was referred to the
important factor. Conduct Division and this House is dealing with the
end point of the process. Similar comments apply to

| will refer briefly to a couple of matters raised the remarks of the Hon. J. S. Tingle. He asked

in the judgment of the Court of Appeal. Thewhether anyone had noticed that the judge was in
Conduct Division did not find Justice Bruce'strouble, and the answer was yes, that lots of people
problem to be depression; it basically dealt with thenoticed and tried to do something about it. But
problem of the incapacity of Justice Bruce whichmembers of this House now have to deal with the
continued after the depressive illness was curedact that none of those people apparently succeeded.

That was because the Conduct Division did not am a little worried about some of the extreme
discuss depression but ‘incapacity due te@onservatism exhibited by members such as the
procrastination”. Much of the debate today hadlon. I. Cohen. | am surprised at the amount of talk
ignored that fundamental distinction. On page 8 ofibout the need to safeguard these institutions and
the judgment the Court of Appeal stated: about the independence of the judiciary, and similar
matters. That is not because | do not believe that the

There was before the Division probative material capable ofudiciary should be independent. However, over the

supporting the conclusion that the Plaintiff's incapacitypast few years, many people have had to face the
continued after his medical condition had been alleviated. absolute collapse of job security.
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| am old enough to remember being advised to "I_ do think if Bruce is Igft on the b_ench | would be asking
. . . . him personally to reconsider", he said.
join the public service because my job would be

fe. From my experien member of th . . .
safe. From my EXperence as a me ber of the boallrsj too, would like to conclude by asking him to
of the University of Western Sydney | am aware . o : . .

: reconsider the situation in which he finds himself.
that at one stage we all talked about the importance
of security of tenure for academics. It was said that .

y . . The Hon. J. F. RYAN [9.32 p.m.]; | intend to
that guaranteed the independence of judgment and ) .

. . vote to remove Justice Bruce. | shall explain my
action for academics. That has gone by the board as . .
well reasons. | regard this speech more of an explanation

' rather than an attempt to convince my colleagues. |
| wonder whether part of the problem is that'nt.end to be brlef.. I vylll not detail a!l the evidence |
might refer to, to justify my conclusion. | accept that

people such as the Hon. I.Cohen who talk . ;
: L ood and cogent reasons will guide other members
conservatively about safeguarding institutions are ncﬁ

. . . 0 a conclusion different from mine. | regret that
living in an age which for almost every other

some members who think differently to me have

e s e orttempie 1o oduce an- lement of_personl
yp ' ) géudgment into this debate. | regard personal issues,

. §uch as whether Judge Vincent Bruce is a good and
that the community cannot leave them as the SOISenerous man. or that this is a sad case as

relics of a period of security of work, income andimmaterial to the decision we will make today. |

!lfet|me appomt-ment—rlghts that every other Workeraccept without qualification that Justice Bruce is a
in the community has lost?

decent and generous person who has served the

Yes, the judiciary should be independent, jusgommumty well.

as the professions should be independent and just as -
: ; . | accept that it will be a matter of great regret
every member of this House will be independent .
. : L o .and sadness for the whole community and, of
tonight. We will make individual decisions. There is . . : .
course, Justice Bruce if he is removed today. | reject

no need to 90 overboard about this matter_vyh|c otally the suggestion made by another speaker that |
after a long time, has come to us for a decision.

) . r others have been influenced by party leaders or
worry about the emotionalism of some of the debat y party

e . "
. spome other circumstance of our political futures. |
which does not address the matter. The remar_ks %grtainly have not been so influenced. | have to

the Hon. I. M. Macdonald were incredibly Oﬁens've'confess that when | commenced considering the

He offended .the Attorney Genera-l and. EVeYnatter | was of the opinion that Justice Bruce should
member who intends to vote for this motion by, pe removed. However, on reading material

stating that this judge is a victim in the crusade, oqented in this House | have changed my mind. |
against delays. was particularly impressed with the reasoning

outlined by new Chief Justice Spigelman. | also

ith : fha". ref(_artbndeﬂty .TO Ft)he v||ct||mks of thehde:]ays reject the assertion that because | support the motion
without going Into detail. Feopie 1 Know wWho Nave, o, ithout compassion. | very much regret the

had a’?y”;'”g tr? _do with the C%urt Eyst(ejm h?jve hha_"?ersonal impact my conclusion might have on the
to wait for their cases to be heard and thei . .« of Justice Bruce.

decisions delivered. They have suffered so greatly
that | doubt whether Justice Bruce has suffered any | am sure judges have to make these sorts of

more than they have. As a number of m_embers havcﬁfficult decisions every day when they find against
pointed out—the Hon. A. G. Corbett did SO Very,q,,e in their courts or impose penalties. Judges
well—we should think about the repercussions 0Eave to act without fear or favour, and in deciding
our decision on the community when Justice Brucg,ic matter so do we. Two issues seem to have a
survives this motion tonight, as | am sure he will.\jica| pearing on how members have reached their
Who will accept Justice Bruce after all this debateqqcysions. One is each individual member's view
hurtful as it is, has thrown so much doubt on his;oyt the nature of the task in front of us. The other
capacity to bring matters to judgment as the judgg; the benchmark we use to conclude whether Justice
sitting in judgment on them? What will we do abOUtBruce, in the words of the Hon. D. L. Mahoney,
the people who come-pefore _him in the court-s? Theo, QcC, was "capable of discharging his judicial
Leader of the Opposition said it very well in theqyties" and whether he was capable of doing so after
Sydney Morning Heraldhis morning: the relevant date of 20 February 1998. All parties
... whatever happened public confidence in the courts woulglgree that from 20 February Justice Bruce was not

be diminished if he remained on the Bench and wamed thdficapacitated by any m.ental i"neSS: I am not a
people brought before him may seek to get a new judge. lawyer and | have had little to do with the law. |
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have no point of reference from which | canthough it has had painful ramifications for Justice
subjectively or authoritatively assess whether Justicgruce, we do not have any other choice.
Bruce has been capably discharging his duties.
The Hon. Dr B. P. V. PEZZUTTI [9.39
With great respect, | do not think many othersP-M-]: | listened carefully to earlier speakers in this
in this House have that expertise either. To my mindébate, but unfortunately | missed the comments of

we do not have to have it. The relevant benchmarl@ter speakers as | was researching the matter. This
is the judgment made by his Honour's peers on thEOUSe should take considerable note of the findings

Judicial Commission. They found by a majority Ofof the Judicial Commission. Chief Justice Spigelman
' rg)und that Justice Bruce had a retained personality

two to one that since he became well and was n tact of tinati Parts of th + should
longer affected by his illness he has still not bee etect of procrastination. Farts of the report shou
be of considerable interest to honourable members

working to a satisfactory standard. It is unsafe for u .
. cause the only part we have seen is the statement,
as members of Parliament to second-guess tha ; T
personality prone to procrastination".

conclusion. We have not heard all the evidence. We
do not work in the courts. That judgment is rightly Dr Alex Gilandas has an extraordinary number

the task of the Judicial Commission. We arey gegrees including a PhD, master of science,
required to audit whether the Jud|C|§I Comm'ss'o'hachelor of science and is a practising clinical
went through the proper processes in reaching thgsychologist. He conducted many investigations on
conclusion, and whether it has made a legajystice Bruce, and the results are contained in the
recommendation to this Parliament. It would appeafeports of the Judicial Commission, the Conduct
not only from the views expressed by the Attorneypivision and the Court of Appeal. He tested
General but also by other courts, that it has done srientation, motor skills, visuospatial, language,
memory, intelligence and occupational skills. Dr
If we attempt to retry this case we are inGilandas conducted also a range of psychological
danger of doing what many members have said igsting and assessment management systems in an
the worst possible outcome: interfering with theendeavour to determine the makeup of the functional
independence of the judiciary. The Judicial Officergpart of the brain of Justice Vince Bruce.
Act renders the vote of the Parliament in thisUnfortunately, in his report Dr Gilandas mentioned a
process a machinery one. We are not a higher coultistice Vince Warren who is a 55-year-old judge. |
of appeal. If we are to reject the recommendationggust he is talking about the same person.
of the Judicial Commission, we must have
extraordinary reasons for doing so. The position of | do not know whether the name Warren is
the Parliament is somewhat similar to the position ofustice Bruce's middle name or whether the report
the Governor in receiving advice from Executiver€fers to the wrong person. However, assuming that
Council. Whether the Governor agrees with thdhe report relates correctly to Justice Vince Bruce, or

decision is irrelevant. He is only required to decide’uStice Vince Warren Bruce, it states that this 55-
whether the Executive is making a legal decisionyear'OId judge was referred by the Crown Solicitor's
then implement that decision according t office for evaluation tests. The report goes into the

convention. Although | have listened carefully to thecinical history of Justice Bruce and his past health,
contributions made today, | do not believe that Weand draws attention to the injuries he sustained in a

have heard anything that meets the standard SF acmde.nt:l f.ror?tal Iobg damage, facial injunes and
: orthopaedic injuries, which have all been discussed
extraordinary reasons.

in this debate. An MRI scan was taken by Dr
Accordingly, this House is bound to accept th Michael Houang of Sydney CT and MR, New South
- L e ®Head Road, Edgecliff. The scan displayed evidence
decision of the Judicial Cgmm|53|op. | cannot say ite -\ area of enlargement of the space containing
would have been the decision | might have reachele gpina) fluid—the subarachnoid space—over the
had | heard_the evidence. -It .could be said that eVefight frontal pole of the brain, suggestive of focal
though the judge had to sit in court for only a fewairophy or shrinkage of the brain in that area. The

days during the two-month period he had enteredcan showed sustained frontal lobe damage to the
into an agreement to complete his OVerdU‘?ight-hand side.

judgments, it appeared to be a very ambitious

workload to be achieved in a short time. However, it | draw that to the attention of honourable
would appear that the judge did not complain abounembers because that psychological assessment is
this task until he had well and truly failed to meetnot inconsistent with such an injury. Honourable
the test. The test, in part, has been audited by othetembers would know that the frontal lobe is
judicial officers and found to be not an inappropriateconsidered to be our emotional control centre. In
test. For those reasons | support the motion. Evefact, it is described as the home of our personality.
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Tendency to behave in a cavalier fashion

May find teamwork difficult

Moderate capacity to handle stress

Tendency to be easily distracted with difficulty
concentration for extended periods.

It is responsible for much of our motor function, -
problem-solving abilities, spontaneity, memory,
language, initiation and judgment, amongst other _
things. Therefore, injury to the right frontal lobe in
various proportions can impact on our ability to
function. An article | recently downloaded from the Those issues drew the psychologist to conclude
Internet points out that the interesting phenomenosubstantially that Justice Bruce has a tendency to put
of frontal lobe damage is its insignificant impact onthings off, which is made clearer later in the report:
traditional IQ testing. That is why the IQ test of

Justice Bruce demonstrates that he is still in the Justice Bruce is likely to take on new projects enthusiastically

ninety-ninth percentile. The article stated: but may also lose sustained interest in them. Consequently,
there may be difficulty in meeting deadlines.

in

Frontal lobe damage seems to have an impact on divergent

thinking, or flexibility and problem-solving ability. He has considerable leadership skills and the ability to

influence and persuade others. Thus he easily finds himself in
leadership roles. However, his profile suggests he may have
difficulty in following a consistent operational pattern, with
subsequent inefficiency in maintaining momentum in his
activities.

| should like to read onto the record part of the
psychologist's clinical assessment of Justice Bruce
relating to judgment. It stated:

Judgment and insight also appeared to be generally intact. - .. He may have problems with personal efficiency and
However, he may be overoptimistic regarding the amount of effective time management. He himself concedes—
behavioural change and self-discipline that will be required to

change his alleged habits of procrastination. There was ngnd this is a telling point at the end of this
evidence of major psychiatric disorder at the time Ofpsychologist's report—

assessment.
. . that there have been periods of time when he has worked 7
That means that at the time of testing on 25 March gays a week with marginal productivity.
there was no evidence of any depression and this
conclusion is common ground. Having conducted &hat is a frequent comment by judges, the Attorney
series of tests, the report states that Justice Bruc&eneral and the shadow attorney general. The report

intermediate memory is very low, in the eighteenticoncluded:

percentile, whereas most other investigations were in
the mid- or high-range percentiles. | do not know
how to interpret those investigations, but | believe
Justice Bruce's working memory, which is used to

In summary, Justice Bruce is an individual with very superior
higher cognitive functions. However, memory processes are
mediocre with the exception of superior working memory—

retain memory while working, is still in the ninety- \which | described earlier—

ninth percentile. Therefore, his ability to draw on his
memory to use it for delivering judgments is not
only perfect, it is very high. The report continued:

The following personality strengths were documented which
serve as protective factors:

- low level of anxiety

- High ambition

- Self confident/assertive

- Optimistic outlook

- Good leadership capabilities

- Clear sense of identity

- Outgoing/cares for people

- Committed to education/learning

- Good capacity to influence others/controlling.

Those strengths were clearly demonstrated in the
performance and stature of Justice Bruce when he
appeared before this House. The report continued:

The following personality weaknesses may be issues of
concern:

- At times may appear insensitive of his effect on others
- Narcissistic with a sense of entitlement

His memory discrepancies are most probably due to the head
injury sustained in 198. . .

It must be emphasised that despite frontal lobe damage
sustained in his accident, he was able to continue to be a
successful barrister, thus his legal performance was preserved.
He also has been prone to random baclkpai.

It has been documented that Justice Bruce has had difficulty in
writing judgements during the past few years. Some have been
outstanding since 1995. There is medical evidence that he has
been suffering from depression for an extended period of that
time. This together with back pain and migraines may have

contributed to his inefficient productivity.

Fortunately, his depression has been resolving and he is
currently no longer clinically depressed. His personality profile
also suggests inadequate time management skills. He is also
allegedly extremely active in the community, holding office in

a wide variety of important committees. This may further
contribute to time management problems.

His personality profile is not unlike other highly ambitious
professionals who may tend to have narcissistic ftraits
associated with a sense of entittement. The major problem is a
lack of follow-through and completion of projects which
requires steady and disciplined capacity for routine work.
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The psychologist makes a number ofBruce might be a lot of things, but | would not hold
recommendations and says: him out to be an expert on depression, although he
presented himself in that way and went to the

There is also a suggestion of perfectionism which cartrouble to try to explain it to us. He also said:
paradoxically create procrastination. Work that has been
outstanding for long periods tends to be placed in the too hard

. On the basis of the material before the Conduct Division one
basket in favour of new work.

of Australia's most highly regarded and respected jurists, the
former President of the Court of Appeal, concluded that it was
| searched for that document because | could not not possible for Parliament to even consider the possibility of

establish where the words "procrastination" or "a removing me from office as a justice of the Supreme Court of
tendency to procrastination” came from. | do not New South Wales.
know, although the psychologist's report indicates L
that it may well have been following the 1988What an extraordman]y _arrogant statemgnt from a
accident. Two things stood out in the speech mad@erson who has no insight of the predicament in
by Justice Bruce. His speech refers to some of th@hich he has placed himself. | find that
traits | have just described. He began his speech tgytraordinary.
stating:

The Hon. D. J. Gay: Are you an expert on

| am here because | am proud. depression?

In that speech he talks about himself and the impact ~ The Hon. Dr B. P. V. PEZZUTTI: No, | am
that all this is having on him. He does notnhot saying that I am, but | am saying that Justice

concentrate on much else, except briefly on on8ruce clearly is not an expert. He said he is cured
occasion. He said: of his depression, yet the psychiatric reports do not
say anything like that. The psychiatric reports that
There is criticism, and justifiable criticism of the delays by mehave been tendered to the courts by Dr Dent state:
in delivering some judgments which, when | got behind, | was
ungble to deal with because of the medical condition from My view is that if we are able to continue the appropriate
which I have suffered. counselling, the antidepresssant medication and continue to
discuss planning and organisation in the very effective way
He then refers to the time when he was depressed. that has taken place since treatment and return to duties, then
On only two occasions does he come close to the future will be one of a continued good expectation and
L7 . . . performance.
recognising the impact of his actions on others. He
said: I regret to say again, however, that if there is any public airing
of these matters then | would be gravely concerned about the
| did not say before the Judicial Commission, | do not say prospect for a potential very negative outcome after such hard

now and | have never said, that | delivered all of my won recovery.
judgments within proper times. Litigants were forced to wait

muc_h too long in a ngmber of cases and | have told youjystice Bruce is far from being cured. His
earlier why that was so in my particular case. psychiatric report states that he is still brittle on this
matter, but he keeps using the words "l am cured." |
%pe that even Justice Bruce recognises he is cured
as long as he continues the medication and
Judges have a duty to do right by those before them and bS'Jpportlve processes undertaken by Dr Malcolm
the community at large. | have tried to do that and in som ent. We have to remember that Dr Malcolm Dent
respects | have failed and for that | apologise. has been treating Justice Bruce from 1991. Only in
1997, when the chips were down, did he recognise
That is not a full-scale apology for a majorand treat in an aggressive fashion what was
dislocation to the lives of a large number of peopleobviously major clinical depression.
Even when he is no longer depressed he lacks
understanding and does not take on board the impact The Hon. R. S. L. Jones:Do you think it
of his actions on others. That is not evident in hisvas?
long 50-minute speech which was delivered with
confidence and certainty. The Hon. Dr B. P. V. PEZZUTTI: | do not
know whether it was. This was the evidence given
Furthermore, Justice Bruce made a commenb the Judicial Commission, which is common
about himself, which | find a bit extraordinary. He ground for Justice Bruce and his advisers, the
used the words "before becoming an expert o€onduct Division of the Judicial Commission of
depression”, which state to every honourabl®&lew South Wales and the Court of Appeal. | have
member that he is an expert on depression. Justic® way of gainsaying that, nor do | wish to. Experts

That was as close as Justice Bruce got to an apolo
on that occasion. Further, he said:
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in the field have so advised. It has been accepted by The Hon. Dr B. P. V. PEZZUTTI: Reverend
Justice Bruce and his advisers. | have some othéne Hon. F. J. Nile should complain. What worries
problems with the evidence by given by Justiceme about this issue is that no matter what we do this
Bruce. However, | do not think it is worthwhile evening, it is perfectly obvious that the Chief Justice
going into those matters at this late hour. in this State has lost confidence in Justice Bruce, the
Attorney General has lost confidence in Justice
Reverend the Hon. F. J. Nile: What about Bruce and the shadow attorney general has lost
Justice Mahoney? confidence in him. Where does Justice Bruce go
from here? Where does this House go, if we cannot
The Hon. Dr B. P. V. PEZZUTTI: How is it take the advice of those who should know? Justice

that Justice Bruce relies upon Justice Mahoney arf'uce's peers have no axe to grind. This is the first
ignores the other two serving justices in New Soutipccasion on which this has happened.

Wales? He relies upon the views of a retired judge.
Reverend the Hon. F. J. Nile:The House will

The Hon. R. T. M. Bull: And the Court of Make the decision, not the Attorney General.
Appeal.

The Hon. Dr B. P. V. PEZZUTTI: | am
aware of that. | trust that honourable members have
taken the time and trouble, as | and many others

ave done, to collect the material and go through it

The Hon. Dr B. P. V. PEZZUTTI: Justice
Mahoney is at variance with the findings of the
Chief Justice of New South Wales and the entir . o

efore making a contribution to the debate. | would

Court of Appeal, with the exception of Justiceh q lenath h but for th
Priestley. Justice Mahoney is a retired judge, notave made a more fengiy speech, but for the

that that downplays his position in this place. Justicgonmbu“ons of the Attorney General and the Leader

Mahoney simply holds a minority opinion which is ?f 'thethOE)pl)c;]sﬂon IWTC(? p)lltcr:]ked hulp molzt 0]; ;he
at variance with the opinions of other judges. Hi opics that 1 had selected, aithough 1 would not have

views were tested further and found not to b% een so erudite. Every member who has spoken to

. . his debate and who will make a decision tonight

substantially incorrect. | am not a lawyer. The two : .
: . : must realise that they have to make a decision, not
senior legal people in this place—the Attorney : . . :
merely in accordance with their conscience, how
General and the shadow attorney general—hav
. ey feel on the day or how they feel about the

gone through the legal process of those judgmen

S :
and the impact that they have had. individual, Justice Bruce, but based on how they feel

about the conduct of justice in New South Wales
and the confidence that people can place in the

The Hon. Virginia Chadwick: It did not deal conduct of justice in this State.

with the substantive fact.

| do not mean to sound like a doctor. | have

The Hon. Dr B. P. V. PEZZUTTI: Justice gjmply read onto the record the things that | found
Spigelman does. | refer the Hon. Virginia ChadWiCkinteresting about the psychological report that
to the contributions of the Leader of the OppOSitiorhccompanied the judgment of the Supreme Court
and the Attorney General which set out succinctlynd the Judicial Commission about the issue of
the decision of the Chief Justice and the decision %rocrastination. | have put on the record, together
the Court of Appeal. The problem we have in regarqyith some other comments, the judgment and the
to this issue is that we do not want to removestatements by the psychologist, without garnishment,
someone who has a contribution to make. On thg, ensure that honourable members will be able to

other hand, we want to be sure that a litigant wh@jecide whether the judge suffers from depression or
appears before a judge in New South Wales will trait that will be ongoing.

know that the judge has the capacity to hear the
matter and give judgment, and to confirm that  The Hon. C. J. S. LYNN [10.03 p.m.]: | refer
judgment in writing so that the judgment can behonourable members to the contribution of the Hon.
handed down for the parties to read. There will be, M. Macdonald, who said that many eminent
winners and losers, but the judgment can bgudges have experienced long delays in delivering
appealed against. Some judgments take time, their judgments in the court system over the years.
accept that, and no benchmarks have been publishege went on to say that delays are embedded in the
system and that for the first time in the 174-year
Reverend the Hon. F. J. Nile: | have had history of this Chamber we are proposing to tell a
three judgments that have taken three years. judge, Justice Bruce, that he is the one who has to
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go. | thought the Hon. I. M. Macdonald summed upgetting stressed and falling into depression. There
the situation succinctly. | believe it is unfair to are many symptoms of the state that Justice Bruce
penalise a particular person. My view is thatwas in when he was refusing to confront it. He was
something is wrong with a system that allows sucmot opening his letters or taking advice. | do not
delays in delivering judgments. think he knew where to go for help. The system is
not such that it was able to detect the problem and
The system is flawed because of the greahelp him at that stage. | believe that Justice Bruce
personal and economic damage it causes citizens, tekowed great courage to eventually come to terms
litigants who are the victims of such a system. Iwith his illness. | believe he would have been
have been a victim of delayed justice and | knowhumbled by admitting to his colleagues that he was
what it feels like to be in that situation, but | do notnot up to the task.
blame the judge that heard the case. My complaint
was always about the system. A number of speakers It was sad when he spoke about the humiliation
in this debate have raised many legal arguments; thed having to go to his family—who, | am sure,
Hon. Dr B. P.V. Pezzutti has put forward theregarded him as the Rock of Gilbraltar, so to speak.
medical arguments; and | suppose we are presentifite had to tell them that he was having difficulty
the case from the point of view of the layperson. Asoping. Justice Bruce has had intense media pressure
one such person | am always impressed by anglaced upon him, together with the stress of having
Australian who comes from a Dbattler-typeto address this House to plead for his continued
background and achieves great personal successeamployment; and the possibility that he may have to
life. address the Legislative Assembly at some future
time. We have to pass judgment on Justice Bruce's
| believe that Justice Bruce has achieved thgberformance. Are we to judge him on his past
success as a scholar, an athlete, a barrister, a judgerformance? If we are, we would be using the
and a family man. He appeared to have the world gieriod when he was suffering from mental illness to
his feet until he was involved in a tragic carmeasure his performance and make that judgment.
accident in 1988. | can appreciate the medical
argument put forward by the Hon. Dr B.P.V. If the House finds that his performance was not
Pezzutti, but little is known about mental illness. lup to the standard required of a judge in his position
finished up at the bottom of a gorge about two yearat that time—and there is no doubt that that is so—
ago, and was unconscious for some time. | sufferethen we will have to move to sack him. In doing so,
from vertigo for about four months, and fromwe will be punishing him for effectively having a
concussion. | know that during that time | was beingmental illness. He will be punished by the public
treated by a very good doctor, undergoing CAThumiliation that he and his family will suffer. His
scans and other procedures. chosen career will be destroyed and he will suffer a
severe financial penalty. | appreciate that many of
| found that every day | needed an extra fourthe litigants who appeared before the judge have
or five hours sleep than | normally do, more than Isuffered similar damage, but the judicial system,
need now. Concentration was difficult, physicalrather than the judge, must accept a greater
fitness was difficult to maintain and so forth. Slowly weighting of the blame.
that condition corrected itself. | saw on television
photographs of the car accident in which Justice  This House is not in the business of doling out
Bruce was involved, and tonight we have had gunishment. We are in the business of protecting the
summary of some of the evidence about the frontaditizens of this State. So if, as some honourable
lobe damage that he suffered. His medical conditiomembers have implied, we are to judge him on his
would have been the cause of his mental illness angkrformance since his mental condition has been
subsequent depression, which led to procrastinationured through medication, then it seems that he is
My view is that a person suffering from that sort ofback on track and meeting the required performance
condition would fall behind with work involving criteria. | believe that the performance of Justice
very complex cases. Where would one go for helfBruce should continue to be monitored. He should
initially? If the system does not have a manageriabe counselled on a regular basis, and his support
check and balance system incorporated into it, whemeeeds should be carefully assessed and provided to
would one go for help? him without question.

A judge would find it difficult to come to If we take that action, this House will have
terms with and admit a weakness. Some peoplilfilled its role of protecting the citizens of the
would help and some would take advantage of it. HState by ensuring that one of our brilliant legal
would become caught in a cycle of losing controlminds is available to serve our citizens. If Justice
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Bruce is unable to meet the criteria of effective legalCommission. To conclude on what | consider to be
performance despite being assisted by medicatiothe main problem, there is doubt in my mind as to
the House is able to revisit the issue. In thehe judge's capacity or incapacity. Given the black
meantime we should give Justice Bruce the benefdand white sanction that is available to the House, it
of the doubt. | do not support the motion. is inappropriate for the House to impose a sanction
of dismissal. For that reason | cannot support the
The Hon. JENNIFER GARDINER [10.11 motion.
p.m.]: My comments will be brief at this hour.
Earlier in the debate a number of comments were  The Hon. D. F. MOPPETT [10.15 p.m.]: If
made about members coming under pressure frothere is one matter on which we are united in our
various sources. | am pleased to state that | am\@ews in this debate it is the extreme gravity of the
member of the National Party, because when thmotion. From that point our views have diverged. If
National Party gives its members a free vote, weve were merely talking about the rehabilitation of
have a free vote. Like other members, | havean individual whose performance of his duties, no
seriously considered whether to banish Justice Bruamatter how high his office, had lapsed for whatever
from the bench of the Supreme Court of New Southieason, we could perhaps reach a unanimous
Wales. | have listened to advocates for both sides afecision. But the difficulty is that the confidence of
the debate within the House and beyond. There mape community in the judicial system is equally on
be some problems with the administration of justicdrial. A number of speakers have referred to the
in New South Wales, but | do not believe that is inimportance of the independence of our judiciary,
any way limited to a particular judge. In saying that,which is buttressed in our society by the doctrine of
| am not casting any aspersions upon other membetise separation of powers.
of the judiciary.
That has been invoked on both sides of the
The Attorney General referred in his speech t@argument as perhaps being tendentious towards
an experiment. | do not wish to take that word outither of the two conclusions. A number of speakers,
of context, but | believe that this proposal to dismissvho canvassed the subject more exhaustively than |
a judge is an experiment. It is not an appropriaténtend to, have pointed out that the doctrine of the
moment in the history of the Parliament of Newseparation of powers was established some hundreds
South Wales to be conducting such an experimenof years ago, in approximately 1700, to make sure
Like some other members, | do not have a problerthat judges were not removed capriciously from their
with banishing a judge on the grounds of proveroffice.
corruption or insanity. We are dealing here with a
grey area—Justice Bruce's recent capacity or The Hon. M. R. Egan: It is the doctrine of the
incapacity. Yet the penalty that is suggested by thandependence of the judiciary. The separation of
motion before the House is black or white, namelypowers is a foreign concept to a system that operates
dismissal. under the concept of responsible government.

| respect the case put by the Attorney General, = The Hon. D. F. MOPPETT: | am grateful to
who has done his duty by triggering the debate ithe Leader of the House for those apposite remarks.
this House. But | am not convinced by theSetting aside the separation of powers doctrine, the
contributions to the debate. As time has gone by, independence of the judiciary is germane to this
have become even more convinced that my originargument. Some members believe that it is up to us
thoughts about this matter were correct, namely, thab step into the arena and make an adjudication
the judge should not be dismissed in this way. Bbout the functions of a judge, which in some ways
have sympathy with affected litigants, and | havereads across the doctrine of separation of powers.
sympathy with litigants who could be adverselyHowever, | do not want to canvass that as it is not
affected by the dismissal of the judge. Like others inhe gravamen of my argument.
the community, | am also concerned about the lack
of benchmarking that attaches to the New South  Importantly, and equally in reverse, we should
Wales judiciary as distinct from some otherbe very careful that the actions of some members in
jurisdiction. | refer to benchmarking as to acceptablérying to sustain a judge who has been impugned are
or unacceptable times for delivery of judgments.  not capricious. | acknowledge that all members are

wrestling with their consciences and with deep

Whatever the determination of the House, theemotional responses to some of the issues. Many
Government, the Parliament and the judiciary neethembers have been swayed by contact with family
to address questions of process which have beenembers or others who have been involved with
thrown up unexpectedly by the report of the Judiciamental illness and other incapacities and believe
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they should draw those examples into this argumentince Bruce described as merely the trigger for this
I am not persuaded that is appropriate, because tlebate. | reject that proposal, and | understand the
analogy of us sitting as a jury is an inappropriateAttorney General did also. It is not only the trigger,
one. it is the evidence. We have to look at the body of
evidence to ascertain if it was properly assessed and
Reverend the Hon. F. J. Nile:The Attorney whether the conclusion the judges reached was a
General said we are a jury. decision one would expect to be reached by a group
of rational and unbiased people sitting in a judicial
The Hon. D. F. MOPPETT: In the context in capacity, not subject to the pressures and emotions
which he expressed it | do not take exception tahat are brought to bear on members of Parliament.
that. In a more careful study of what he was saying,

our role is much more like a court of appeal. Reverend the Hon. F. J. Nile has continually
_ o referred to the minority decision of former Justice
Reverend the Hon. F. J. Nile:He said it. Mahoney. | took the trouble to read all the reports

right from the start. | professed to my colleagues
The Hon. D. F. MOPPETT: | acknowledge that | was an acquaintance, and no more than that,
that the Attorney General may have said it, but | d@yf justice Bruce. | am a member of the Asthma
not have to keep acknowledging what Reverend thegyndation and | have made his acquaintance. Like
Hon. F. J. Nile says. | am about to address that.  everyone else, | consider him to be a congenial man
and in every other aspect of his life he is an
~ Reverend the Hon. F. J. Nile:He said it admirable fellow. However, that did not influence
twice. me when | read this significant report.

The Hon. D. F. MOPPETT: Whether he said | read the majority report and | thought it was

it once, twice, or one hundred times, the fact is thafery persuasive. | then thought | owed it to Justice
a jury would be presented with all the evidence S&ruce and to the people | represent to read the
that it could WEigh_ up the strgngths and Wea!(ness_%?)inion of former Justice Mahoney. | found his

of the case. That is not t_he situation we are in. It I?easoning to be narrow, legalistic and unconvincing
not a S|tuat|'on that any jury would accept. We ‘f”ecompared to that in the majority report. | believe

not !udges |n.the same way as members 9f a ]uany fair-minded person who read all the reports
are judges. His peers have Jqued him. This Housﬁ"lspassionately and with an open mind would agree
'S a court of appeal. That is the analogy | aMyith me that former Justice Mahoney is entitled to
making. his opinion, but it is not persuasive in the great

Reverend the Hon. F. J. Nile; Two out of scope of this debate.

three.
I was shocked when some members attempted

The Hon. D. F. MOPPETT: | will refer to © justify to the House the decision they have
that in a moment. My contention is that the@nnounced—that is, that they intend to vote against

assessment of the evidence was properly made BjiS motion—on the basis that the behaviour of

the Judicial Commission. The Judicial CommissiorfUSticé Bruce as set out in this report is not
was set up so that on this occasion and on argPnormal. What evidence do they have? They only
future occasions—God forbid it ever happens'ave their opinion that his behaviour is not
again—a mechanism is in place so that members d@Pnormal, or what someone told them, or what some
not simply indulge their personal opinions angsolicitor wrote to them or what some barrister said. |
prejudices. A mechanism has been set up so iflistened carefully and c_ha_ritably to what they said
evidence can be evaluated at the highest level, &d I hope the House will listen to me carefully.

would be expected in any legal proceedings, but not _

Reverend the Hon. F. J. Nile keeps repeating The Hon. D. F. MOPPETT: | have to, as
that the decision of the Judicial Commission was nathere is so much interjection. The House has listened
unanimous. However, it was a majority decision. H&o most of the other members with respect, but it
never acknowledges that; he keeps referring to theeems that | have somehow or other occasioned an
minority decision. The conclusions in that report arédmproper and unjustified response. | will tone my
couched in carefully chosen terms, which Justiceoice down but | hope honourable members will
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listen to me. what he said was correct. It was just one of those
fatuous remarks that he often makes to dress up his
The Hon. Franca Arena: We are listening to specious remarks. The only people capable of fairly
you, Doug. assessing what a reasonable workload for judges
might be are the judges themselves. It is an
The Hon. D. F. MOPPETT: It has had no extraordinary calling. Judges do not go to the
effect so | will try to make myself heard in the bestIndustrial Commission and work out hours of work
way | can. Some members, including those wh@nd penalty rates and that sort of thing. The role of
keep interjecting, allege that the behaviour of Justiceur judges in society is at a different level. The
Bruce was not abnormal. They could not indicate tgudges are the only people who could discuss the
the House that any action had been taken tissue that was raised by the Hon. J. S. Tingle.
overcome the incredible state of affairs that in thddonourable members know that the quality of mercy
State of New South Wales one can expect a threés not strained; in the same way, the quality of
year delay in the delivery of a judgment. | said gudgments is not judiciable. If judges are to be
moment ago that | listened charitably and tried tdndependent one cannot have a debate about the
understand what honourable members were saying.quality of their judgments.

The conclusion | reached was that they were  The Hon. B. H. Vaughan: What are we doing
saying some proceedings took up to three years, thhere?
is, the full proceedings. That is to say, some
proceedings took three years from the time of listing The Hon. D. F. MOPPETT: We are debating
to the conclusion of the hearing, but | did not heathe inordinate delay in the delivery of judgments,
anyone say in unequivocal terms that they wer@ot the quality of those judgments. At least, that is
aware of reserved judgments taking three years twhat | am doing, because | believe that is the
deliver. No-one said that. It was a little bit of substance of the motion. The thinly veiled reference
legerdemain, a little bit of foolery, to claim that to the performance of other judges which was made
other judges delayed proceedings for three years. by another speaker in the debate implied that other
judges were equally culpable. The member was not
| accept that court delays in New South Walesprepared to name them, and it was reprehensible and
have been unacceptable, and justice delayed fstally mischievous and misleading to make that
justice denied. However, the system is not on trialimplication in this debate.
There is nothing we can do about that in this debate.
We can do something about a case which has been | enjoin my colleagues to restrain themselves a
judicially investigated and about which there is dittle. We are reaching the end of the debate and the
clear recommendation—not just a trigger but a cleamatters | am raising are as serious as any raised by
recommendation—as to what should be done. other members. The range or quality of adjectives
that | use may produce levity, but because of the
Another speaker in the debate recklesshperiousness of the subject | should be heard with a
canvassed a case that is still before the Suprenggeat deal more attention. | finish with an
Court of New South Wales. He suggested that somexhortation from Cicero: The good of the people is
members of this House have been influenced bthe chief law. What ultimately we have to weigh up
litigants in that case who want to have somethingonight is: What is the most important thing for the
done about the judge who is hearing the case geeople of New South Wales? | greatly regret that we
they may get some advantage out of a rehearing.cannot divert from that to totally consider the
reject that totally and | am completely unaware ofrehabilitation of Justice Bruce. We must concentrate
any overtures being made by those litigants that wen what is for the good of the people.
should form our opinion on the basis of what might
be the likely outcome of that case if Justice Bruce If any member still has not made up his or her
was unable to continue the hearing. It is disgracefunhind | make a final appeal: consider the situation
that that suggestion was made without any evidenceve will be confronted with in the morning after this
debate is over. It will be known publicly that a
The Hon. R. S. L. Jones:The facts will reveal majority decision—not a unanimous decision—of
themselves. the Judicial Commission, in layman's language, has
condemned the conduct of Justice Bruce and found
The Hon. D. F. MOPPETT: The Hon. that he still suffers from incapacity.
R. S. L. Jones is trying to defend the indefensible by
saying that the facts will emerge at some stage. He  The matter has been heard in the Court of
was unable to produce a scintilla of evidence thaf\ppeal and, within the restrictions of the appeal
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process, Chief Justice Spigelman and his fellowhat the Judicial Commission's findings do not

judges have ruled that the findings of the Judiciatompel us to agree with any view it came to. The

Commission were arrived at after following the duepower rests with us to make a decision on the

processes. They could find no fault in the processesvidence before us. We have to make a decision that
At one time the position of Attorney General wasultimately ensures that the public maintains

second only to that of Chief Justice of New Southconfidence in the judicial system. Our responsibility

Wales in that as the first law officer of the State hds indeed grave, and every member understands that.
had a responsibility above that of the parliamentary

office. The Attorney General spoke for nearly an Recently the judicial system has come under
hour on the motion. There was not one savinglose scrutiny in relation to its relevancy to the

condition in what he said. community, specifically through the community's
perceived view that courts impose sentences which
The Hon. Franca Arena: He was biased. are too lenient. Over the past decade there has been

a shift in the community's mood. A sizeable
The Hon. D. F. MOPPETT: With respect to proportion of the community wants a say in matters
the Hon. Franca Arena, it was a very dispassionat® do with the judiciary and sentencing. To some
and carefully argued case. The Attorney Generalegree the mystique that once surrounded the
was followed by the former Attorney General, thejudiciary has dissipated. So | question whether
shadow attorney general, who did not cavil with ongublic confidence in the judicial system will be
point that the Attorney General made. Yet tomorrowshattered if the House decides tonight to reject the
morning the public may find that Justice Bruce willmotion. The Attorney said that he moved the motion
remain a judge of the Supreme Court. What are thegut of public duty, and that is indeed the position:
to make of that? Almost like a burning hulk at thethe Attorney General has a public duty beyond his,
end of a naval engagement, he will be unable tand our, parliamentary duty—not that our duty as
proceed: stuck there because members of this Hougmrliamentarians is a minor one in this matter.
for sentimental or whatever reasons—
I commend the Attorney for the manner in
Reverend the Hon. F. J. Nile:Justice. which he presented the case. He did everything with
dignity and probity. His speech in support of the
The Hon. D. F. MOPPETT: Whatever motion to dismiss the judge was certainly erudite
reasons are claimed, opponents of the motion haand persuasive—but not, | submit, compelling. |
set themselves against the people who are qualifiezktend the same comments to the disposition and
to deliver justice in this land, who have the capacityspeech of the Leader of the Opposition and shadow
to deliver justice. Reverend the Hon. F. J. Nile hasattorney general. Both honourable members are
given his opinion and | respect it. But at the end ofcolleagues for whom | have great respect and
the day confidence in the judicial system will sufferadmiration, but | will not support the motion. | also
immensely if this House does not pass the motion. disagree with today's editorial in theDaily
will be shot to pieces. It will be held that a judge Telegraphon this matter.
can never be brought to account for such dilatory
behaviour. Public confidence in the exalted position The Hon. B. H. Vaughan: And the Herald
of judges will be lost for a considerable time. editorial, too.

The DEPUTY-PRESIDENT (The Hon. D. J. The Hon. JANELLE SAFFIN: | did not read
Gay): Order! | suggest that members who are yet tahe Herald. | have chosen to ignore their advice. We
speak in the debate should not canvass matters thave canvassed the issue of incapacity. Justice
have already been dealt with. Priestley said in the matter of Bruce and others that

the Conduct Division's report was based on the

The Hon. Dr B. P. V. Pezzutti: | think that is opinion that the matters referred to in it could justify
a matter for members of the House. parliamentary consideration of removal; and the very

difficult decision for each House is whether the

The DEPUTY-PRESIDENT: Order! | note material before us, including but not necessarily
that the Hon. Dr B. P. V. Pezzutti is not canvassindimited to the Conduct Division's report, leaves them
my ruling. to decide that they will address the Governor to seek

the removal of Justice Bruce on the ground of his

The Hon. JANELLE SAFFIN [10.34 p.m.]: | incapacity that the House itself has judged to be
note your comments, Mr Deputy-President. | listenegroved.
carefully to the debate today, including the speech of
the Hon. D. F. Moppett. With respect, | have to say The Attorney said that it has been suggested in
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some quarters that the matter be adjourned for 1gersonal ones, | do not base my decision on them.
months. He found this unacceptable. Prima facie it i§ye cannot base our decision on them.

an attractive proposition, but | agree with the
Attorney: it would resolve nothing and would The judge was unwell and he could not
severely compromise the judge, the judiciary angerform. Evidence demonstrates that he is now well,
any party before the judge. The issue facing us iand to some degree the judge has demonstrated that
incapacity for the future. The majority report of thehe has some insight into his illness, which is now
Conduct Division of the Judicial Commission controlled. He said in this Chamber that he accepted
implied, whilst not explicitly stating, that the judge that the criticisms against him were warranted. |
was a procrastinator and that this habit or trait obelieve that it is very difficult for men who are
procrastination was the cause of his incapacity. suffering from depression to come to terms with
that. The question | pose in conclusion is: Do |
So what is incapacity and is it proved? Theentertain doubts? Of course | entertain doubts. But,
judgment of, | think, Chief Justice Spigelman saidon the balance of probabilities | have to say that the
that procrastination of an ingrained nature couldnaterial before me leads me to the view that the
constitute incapacity. | accept that, but that was nqudge's future incapacity is not proved. | will vote
the issue around which the case revolved. In thegainst the motion.
evidence submitted to me the finding of ingrained
procrastination is not proven. What is proven is that  The Hon. B. H. VAUGHAN [10.42 p.m.]:
the judge did suffer depression. The shadow attornephis House is considering the Judicial Commission
said that the judge was relieved of hearing cases feeport on Justice Vince Bruce. As members of
10 weeks and two days but even then did not deliveParliament we are in an awful situation, but | have
his outstanding judgments. My comment on that isiever been more proud of this Chamber, the upper
that a depressed person finds it nearly impossible tdouse, the Legislative Council, the State senate,
take action. than | am today. This debate began with the
Attorney General making a most powerful and fair
In another life about 27 years ago | trained forspeech about Justice Bruce. He was followed by the
a period as a psychiatric nurse. The first thing khadow attorney general, whose speech in my view
learnt when | began that training—and it was bywas not up to the standard of the Attorney's speech,
rote—was a simple definition of depression: theput which nevertheless was fair—although | was
belief that to take action was futile. That is so truedisappointed that he took the stand he did. When
When someone is in a very depressed state—andséying that | think it is an awful situation we find
do not profess to have expert knowledge on this—iburselves in, one thing that this debate will do, apart
becomes very difficult to take action. Depression cafrom proving the importance of a Chamber such as
strike any one of us, and in fact it does strike one inhis, is make us think about a better method of
five Australians at some time. It is not alwaysremoving a judge from the Supreme Court or any
difficult for a person suffering from depression toother State court.
take action in other areas of his or her life, but it is
difficult to take action in what | call the core areas Recently | read two reports on this matter by
of life and family. Babette Smith, the daughter of a very famous former
Supreme Court judge, Macfarlan. In each report
Some pressures have come to bear on us @abette Smith expressed her view that the problem
members of this House—I suppose they arguas one of management. The problem is, in effect,
lobbying pressures—although we have a free votehat every judge is an island. Judicial independence
Many people have written to us. | have receivedneans that a judge ought not be influenced by the
pleas both ways; all of us have. | have had pleajidge in the chambers next door. Judges are
from people who say, particularly because ofndependent—they can reject a direction or a request
business decisions, that they want the judge to b® go on circuit—and it is essential to have an
dismissed. | have had pleas from people who haviadependent judiciary. Most of what | would like to
been affected personally, particularly women, whahave said has been said; it was said, for example,
say that they do not want the judge to be removednost competently by my dear friend the Hon. I. M.
The other day in my bank in Phillip Street a tellerMacdonald. His speech went on a little too long, but
said to me, "Don't sack that judge, it would be sche outlined the essentials of what we are about.
unfair." There has been a great deal of comment
about this issue. Although some of those This is not a question of misbehaviour; nobody
representations are persuasive, particularly thieas suggested that the judge misbehaved. We have
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to decide on the capacity or otherwise of the judgeould be dismissed only for proven misconduct or
to fulfil his role. Everything that has to be saidincapacity by an address of both Houses of
about the judge's capacity has been said, except oRarliament. That was the position in the United
thing. | am fascinated, even frightened, by theKingdom and the position adopted both Federally
suggestion—indeed, the obiter dictum—of a judge oénd in this State. That was the position entrenched
the Court of Appeal that procrastination amounts tan our Constitution by the great and admirable
incapacity. There would not be a member in thigeferendum of 1995, which was sponsored by the
House who has not procrastinated. So what | arformer Government. Until then, judges did not have
asking is: How much procrastination amounts tdhat entrenched protection. A necessary concomitant
incapacity? Is it a little procrastination or a lot of of the idea of judicial independence is that judges
procrastination? When we can make that decisioban be dismissed. Let us take an extreme case in
we will know where we stand with Justice Bruce. Iwhich a judge is clearly and indisputably incapable
for one am horrified about the possibility, remoteof performing his function. In that situation, surely
though it might be, that this House will vote to everyone would agree that there ought to be some
remove this judge. Now is not the right time tomethod of dismissal. Our Constitution has
suggest an alternative, but | have a couple ofletermined over the centuries that the method is
alternatives. This has all been said before andismissal by an address of both Houses of
members have debated this issue long enough. | witarliament.
not vote for Justice Bruce's removal and | do not
consider that this House should remove him. | suppose from first principles one could argue
that maybe some different method ought to have
The Hon. J. W. SHAW (Attorney General, been adopted. However, that is the method we have
Minister for Industrial Relations, and Minister for historically adopted and have entrenched in the
Fair Trading) [10.46 p.m.], in reply: It is Constitution by democratic referendum in New
indisputable that the timely disposition of cases, th&outh Wales. Surely members of this House must
expeditious delivery of judgments, is anaccept as a basic proposition that that is the way we
indispensable attribute of a judge. If a judge is nobught to deal with this situation. In a sense it is too
capable of delivering judgments in a timely way, thdate to start from first principles and to say that
judge is suffering from an incapacity. That ought tomembers of Parliament should not have a decisive
be common ground. The question here is one able in deciding whether a judge is either incapable
fact, one of consideration of a particular case. But ibr guilty of proven misbhehaviour.
ought to be predicated upon the proposition that the
community cannot tolerate judges who cannot Some members have emphasised—and one
produce timely or expeditious judgments. understands this entirely—the depression suffered by
the judge and have echoed the claims of the judge
Reverend the Hon. F. J. Nile:You can't sack that we would be sending out the wrong message
all the judges! about depression if we were to dismiss him. | would
contest that proposition. Depression is not the basis
The Hon. J. W. SHAW: If there are judges upon which we make our decision. Justice Bruce is
who are not producing timely judgments, then let thesither capable or incapable of being a judge. It
litigants complain to the Judicial Commission andwould not be a negative message or adverse decision
let them be dealt with. That is the whole idea of theabout depression. It would simply mean that a
Judicial Commission: for judges' peers to deal witlperson is not capable of effectively and competently
complaints against judges. The argument that othgrerforming the functions of a judge of the Supreme
judges may have delayed is illogical. If other judgesCourt of New South Wales. He either is or is not.
have delayed, they should be dealt with by th&hat is the question that members have to address.
Judicial Commission according to the due process of
law and, if necessary, sadly, removed by this Let us not be deflected by emotive arguments
Parliament. | hope that will not happen but if itabout not adversely finding against a person who
does, so be it. Some honourable members haves apparently suffered some psychological illness.
suggested that it is somehow incongruous oMembers have emphasised Justice Mahoney's
contrary to the idea of the separation of powers thalissenting opinion but we ought to give due and
this Parliament should assess and judge a judge. adequate weight to the majority decision. Parliament
has set up quite an elaborate system of dealing with
The Act of Settlement 1701 protected thejudicial officers with the Judicial Commission. We
independence of judges by providing that a judgdave to give great weight to the product of that
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adjudicative process. If the Judicial Commission

gives us a view about the capacity or incapacity of a ~ Question—That the motion be agreed
judge, it would be a farce if we did not give thatt0o—put.

very serious consideration indeed, although

acknowledging that it is essentially a matter for the The House divided.

House to determine.

Ayes, 16

This is not a problem of the system but a
problem with an individual judge. | do not believe Mr Bull Mr Moppett
that the criticism, express or implied, of the former Mr Corbett Dr Pezzutti
Chief Justice or of the Chief Judge of the Common Mr Dyer Mr Ryan
Law Division, Justice Hunt, is in any way justified. Mr Egan Mr Samios
Justice Gleeson and Justice Hunt did everything Mrs Forsythe Mr Shaw
reasonably open to them to facilitate the production Mr Hannaford
of judgments in this particular case. | do not think | Mr Jobling Tellers
need to go into any detail about this. We are dealing Mr Johnson Ms Burnswoods
with people of such eminence and status that they Mr Kelly Mrs Isaksen
are really not susceptible to any legitimate criticism.

Noes, 24

I am perhaps oversensitive and react
emotionally to the veiled criticism of these Mrs Arena Mr Manson
supervisory judges, Justice Gleeson and Justice Dr Burgmann Mrs Nile
Hunt. They are brilliant judicial officers, who have Mrs Chadwick Rev. Nile
done everything that is humanly possible to provide Mr Cohen Mr Obeid
justice for litigants in that court. Members of this Mr Gallacher Mr Primrose
House know that | have expressly supported the Miss Gardiner Ms Saffin
appointment of Justice Gleeson as Chief Justice of Mr Gay Mr Rowland Smith
Australia. It is a fine appointment by the Federal Dr Goldsmith Mr Tingle
Government and | have a difficulty with the implied Mr Jones Mr Vaughan
criticism of his Honour in this regard. It is clear that Mr Kaldis
the Chief Justice and the Chief Judge at Common Mr Kersten Tellers
Law cannot direct individual judges of the court. Mr Lynn Mrs Sham-Ho
They cannot prescribe when they produce judgments Mr Macdonald Ms Tebbutt

but they can counsel, encourage, facilitate and assist,
and | believe they have done that.
Question so resolved in the negative.

The Hon. D. J. Gay: It is a systemic problem.
Motion negatived.

The Hon. J. W. SHAW: | do not believe the
problem is systemic, although an ongoing dialogue SPECIAL ADJOURNMENT
with the heads of jurisdiction is appropriate. There ]
are other judgments which have not been timely and ~ Motion by the Hon. R. D. Dyer agreed to:
have been unduly delayed. | accept that. Let the
litigants complain to the Judicial Commission; let
that be dealt with in accordance with the law and
due procedure. However, the fact that there may ADJOURNMENT
have been other judgments unduly delayed does not
excuse the particular case with which we are  The Hon, R. D. DYER (Minister for Public
dealing. These matters have been ventilated well oforks and Services) [11.05 p.m.]: | move:
both sides of the argument. Members of this House
have contributed constructively to the debate and | That this House do now adjourn.
believe that the House is in a position to determine
this matter tonight. | do not know which way the = CONDUCT OF JUSTICE VINCE BRUCE
House will pronounce on this topic, but | believe the
arguments have been adequately ventilated and that The Hon. J. P. HANNAFORD (Leader of the
the House should determine objectively and irOpposition) [11.05 p.m.]: The House has defeated
consideration of the evidence about the position athe motion seeking removal of Justice Bruce from
this particular judge. office. However, it is incumbent upon the

That this House at its rising today do adjourn until Friday, 26
June 1998, at 2.30 p.m.
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Government to bring the motion before the lowerto deficiencies identified by the senior government
House. Honourable members of this House make ugdviser in a pre-feasibility report which has never
only one-third of the total number of electedbeen made publicly available. The memorandum

representatives of New South Wales. The lowestates:

House should consider whether public confidence

will be sustained if Justice Bruce's appointment is The draft report prepared by I?PK consultants _covering_ the
. Hoxton Park to Parramatta Public Transport Corridor provides

cpntlnued. If members of the lower House express a a number of conclusions which lack substantiation and in a

view Contrary tO the view expressed by the number of areas intrude into po||Cy

Legislative Council, the Government should return

the motion to this House for further consideration. Policy is the business of government; it is not the

Public confidence in the iudiciary is of areat business of consultants. Their job is to provide

ubli i i udici i : , : .

significance. | have heard theJ viewsyex ressg,]ed bquahty advice which is able to be fully
9 ) P Yubstantiated. One would have thought by now that

?hor:ott;]rable trt'nemEersl, dog tht|s tHé)use(,j but I. dbehgv?he Government would have learnt the lessons of the
at the matter should be tested and considere RXZ fiasco and the ramifications of uncritically

the lower House. The Legislative Assembly is able ccepting consultants' opinions. But from this project
by its own resolution, to ask this House to rescindé‘ '

the motion already carried in this Chamber and tét appears the Government still has a way to go. The

reconsider the matter further. | indicated that | doadwser states .that .Fhe s"ec.:t|or.1' on transitway
management identifies "significant system

have a personal view about Justice Bruce. HoweverrTll t and tional-contractual difficulties”
if the matter is not to be determined by the anagement and operational-contractual difficufties .
Parliament it should be determined by Justice Bruce

himself in the interest of public confidence in the
judiciary.

The adviser goes on to say, "The cost and
legal implications and negative public perceptions
flowing from these difficulties are alluded to but not
significantly addressed." Similarly, the section on
ownership and maintenance refers to "“critical issues
associated with the proposed bus operations [which]

The Hon. R. S. L. JONES[11.08 p.m.]: A are admitted but not adequately addressed".
memorandum of advice from a senior governmenfccording to the memorandum, page 67 of the PPK
official to his Minister has recently been brought toreport refers to construction staging, and states:
my attention. The advice refers to a report prepared

HOXTON PARK TO PARRAMATTA PUBLIC
TRANSPORT CORRIDOR

as a pre-feasibility study, or report, on the Hoxton
Park to Parramatta public transport corridor by
consultants Rust PPK, now known as PPK
Environment and Infrastructure Pty Ltd. The

Great play is made in this section on the potential to develop
the corridor incrementally. Such an approach, whilst it would
suit the bus industry and the current contract holders, would
leave the Government open to the justifiable claim that it was
not fair dinkum in meeting the transport disadvantages of

Western Sydney whilst at the same time providing major
transit improvement projects in eastern Sydney. It would
certainly deliver the wrong message to Western Sydney
commuters and would fail to address the public transport
imbalance currently existing.

memorandum serves to demonstrate two important
facts. First, platitudes cannot replace facts; and,
second, governments which fail to expose projects to
proper public scrutiny do so at their own peril. The
memorandum is scathing in its criticism of the

proposal to develop the dedicated public transporthis House should note that this is the opinion of
corridor for an integrated bus rapid transporghe government adviser, and it was supported by the
system—IBRT—and makes a series Of\inister. The memorandum questions the
recommendations which were approved by thgppjicability of a public transport system developed

former Minister for Transport, Brian Langton, on 30, ottawa for south-west Sydney, and states:
September last year. One of the recommendations
states: Ottawa, the Canadian Federal Capital, is a city similar in
concept to Canberra, being a provincially located city with a
basically white collar workforce serving almost exclusively the
Federal bureaucracy. Like Canberra it has a relatively small,
well off population and a total lack of rail services, light or

heavy.

In spite of that advice PPK has been engaged by the

Government for further work on the project. So thatthe memorandum also questions
the House is under no illusions as to the extent o§ypport for Ottawa-style systems:

the shortcomings of the PPK report, | intend to use

the remainder of my available time to draw attention while Ottawa has attempted to export its transitway concept it

. in view of the serious shortcomings and conflict of
interest evident in the PPK Report, that firm be not included
in the list of firms invited to undertake the Feasibility Study.

international
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has been singularly unsuccessful in Canada and the Unitddon. A. B. Kelly—a fantastic addition to our midst,
States where numerous large cities have opted for large rail But not a woman unfortunately—and of course
address transit improvements. Leading transit nations i . ' -
Europe, the acknowledged leaders in enhancing publilbc,)W the_AUStra“an Demograts have replaced Liz
transport acceptance and utilisation, have shown no evidené@lrkby with Arthur Chesterfield-Evans. | hOPe_ that
of following the Ottawa Transitway concept. this downward trend from our proud record will not
continue. One of the problems with redistribution,
The one successful export of the transitway has been Brisba rticularly when the number of seats in the lower
where the City Council has recently made a decision in favouEi se has been reduced. is that it creates a logiam
of a transitway. It has been suggested that this decision could'; u u » ! g
be a similar ill informed, colonial cringe decision to that With more members than there are seats. Therefore,
which has seen Adelaide have the only "O-Bahn" outside tedhere should be considerable pressure to look after
installations in the world. sitting members across all parties and again reduce

_ the chances of generational change and gender
The memorandum states that the conclusions anghange.

recommendations on page 72 of the report contain:

| have been involved with an Australian

a number of poird . . . that cannot be left unchallenged. In yarsion of the original American organisation called
particular: IBRT is less costly to develop and can be

constructed incrementally so that high levels of priority can beEmII.yS List, V_VhICh has contributed very Iargely to_
provided throughout the corridor from the early stages ofN€ increase in the number of Democrat women in
development. Unproven, politically unsustainable and flies ithe American House of Representatives and Senate.
the face of overseas experience where no major cities haBmily's List has a proud record of helping to
adopted this approach in preference to rail based trahspor increase the number of Labor women in the South
the Transitway be established as an Integrated Bus Rapfal'IStra“a‘.n election earlier th|§ year a}nd more
Transit System maintaining the potential for future conversiof€cently in the Queensland election. That is well and
to light rail. good, and | certainly hope that record will continue
at the forthcoming Federal election. Probably all
An attempt to lock the Government into continuing the currenth snourable members, whatever their party and
bus monopoly bus position despite its proven record of failing .
to provide adequate public transport in Western Sydney. Suc_gender’ agree that the standard of this House
an action would effectively rule out any future rail based/Mproved when the percentage of women members
transit system for significant areas of Western Sydney andncreased. It made us more representative of the

once again, confirm Western Sydney as the poor cousin of theommunity and brought new voices and views to the
transport network. House

RETIREMENT OF THE HONOURABLE

| regret that over the past few years the
ELISABETH KIRKBY

numbers have dropped from 15 out of 42, to 12 out
of 42. Recently when the Hon. Carmel Tebbutt
The Hon. JAN BURNSWOODS [11.13 made her inaugural speech she commented about
p-m.J: I wish to pay tribute to Liz Kirkby, our | apors affrmative action strategy to increase the
former member whom we sadly said farewell to this,ymper of women in parliaments. She said she
week. | did not speak in that debate, partly becausgoked forward to there being an increase in the
so many other members spoke but also becausenlimper of Labor women in Parliament. | share her
wanted to make a few more general points about thgentiments and, as | said earlier, women in the
position Qf women in this House in particular and N iberal Party, the National Party, the Democrats—
the Parliament more generally. Members of thigyt perhaps not in the Christian Democratic Party
House have always been proud of the percentage gbcause | have doubts about their views—and in
women members in this Parliament; indeed, for @ther parties represented in this House have a

Australia the New South Wales Legislative Council

1991, of the 42 members 15 were women. | regredjin petween the cracks when it comes to more
to say that the number of women in this Parliamensmpitious and well-placed male candidates looking
has now dropped to only 12 of 42, which means thajy secure their place in the sun. | urge members,

in a few years our representation has dropped frofhale and female, to do something to restore this
36 per cent to 29 per cent. House to the very proud percentage it had when |

was elected which, at 36 per cent, was above the

~ Unfortunately, those losses have come from alhystralian Labor Party's current target of 35 per
sides of politics. We lost Beryl Evans when thecent.

Liberal Party failed to preselect her; the Labor Party
lost Pat Staunton when she was replaced by thgqOXTON PARK TO PARRAMATTA PUBLIC
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TRANSPORT CORRIDOR be given little credence. It goes on to say that the
mode of operation conclusion uses suspect cost
The Hon. I. COHEN [11.17 p.m.]: | have estimates to claim that the appropriate short-term
received a memorandum of advice to the formemode of operation should be integrated bus rapid
Minister for Transport, Brian Langton, prepared by aransit. In addition, although suggesting that efforts
senior government adviser on 29 September lashould be made to ensure that long-term options are
year. The memorandum considers the pre-feasibilitgept open, it suggests the design should allow for
report on the Parramatta to Hoxton Park publiconversion to light rail in the medium to longer
transport corridor, prepared by consultants Rust PPterm; but it does not factor in the up-front costs that
Pty Ltd. The advice states that the report is a matteshould be provided to ensure the conversion would
of considerable concern and highlights the fact thatot cause long-term disruption to the travelling
one of the assisting consultants, McCormick Rankineublic during the changeover.
International, is currently engaged in selling the
transitway concept of bus transportation based on its  The inescapable conclusion flowing from this
involvement in the Ottawa Transitway in Canada, aituation is that the PPK report is attempting to
facility covering some 24 kilometres. The advisemproduce an apparently supportive process for
stated: ultimate light rail provision which, in effect, will
ensure the bus is the only short- and long-term
The report appears to be championing the bus industry and public transport option available to the people of
form of transport provision intended to guarantee further workyastern Sydney remote from current CityRail

for PPK and their associates, McCormick Rankine . . .
International. It is a matter of concern that the PPK Repor?erwces' The Government has been advised that its

presents as a viable option a bus based transit system that/PPOIt for the Rust _PPK pr0p053_-| creates an ideal
operates over a mere 24 kilometres in a provincial Federascenario for the bus industry, as it will cement the
capital city in Canada. A further concern is that the costfuture of the status quo for service provision for
quoted in the PPK Report do not accord with publicly o plic transport and protect the interests of current
available costs of the Ottawa transitway. . . . . .
contract holders. Given the serious issues raised in

According to the memorandum of advice, the pregms memorandum to the Minister, the Government's

feasibility report contains a distinct bias to the bu support for a bus transitway in the Hoxton Park to

preference and uses a set of rubbery figures toarrar_natta public transport corridor is utterly
. . Inexplicable.

justify arguments in favour of a busway, rather than
light rail. The day after receiving that advice the

. . Furthermore, this House needs to know why
Minister for Transport, Brian Langton, approved the : .
. . the Government, contrary to its own advice,
recommendation that:

employed Rust PPK, now known as PPK

_in view of the serious shortcomings and conflict of Environment and Infrastructure, to undertake furth_er
interest evident in the PPK Report, that firm be not includedVOrk on the Parramatta to Hoxton Park public

in the list of firms invited to undertake the Feasibility Study. transport corridor. | call on the Premier and the
Minister to release the Rust PPK pre-feasibility

Referring to the report, the advice to the Ministereport on the Hoxton Park to Parramatta public
stated: transport corridor. | give notice that | intend to raise
my concerns with the Independent Commission

[The report] purports to be a study to examine the best way\gainst Corruption, the Auditor-General and others

and route for implementing improved trunk urban publicas a matter of urgent public interest
transport there appears to be a strong case for considering it )

represents a pre-emptive attempt to consolidate the bus .
industry's position as a provider of public transport in greater Motion agreed to.
western Sydney.

House adjourned at 11.22 p.m. until
As | said earlier, the memorandum refers to the Friday, 26 June 1998, at 2.30 p.m.
consultant's pre-feasibility report. According to the
Government's advice this report is riddled with faults
and omissions. For example, the advice states that
pages 58 to 60, considering comparisons of cost and
mode of operation, contain figures that are based on
a number of unsubstantiated assumptions and should



ADJOURNMENT 25 June 1998 COUNCIL 653%bP1



