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rrram from the Acrent-General informing b 0 

me of the position in whi~h t?ese _people 
find themselves. I can qurte 1magme the 
position they are in, and I will risk 
whether the House is in session or not, and 
if I find that these people are in a danger­
ous state and cannot settle at Paraguay 
-and I 'know they cannot-if an expen­
diture of £200 or £300 is required to 
br-ino- them back to our shores, and restore 
then~ arrain to civilis:ttion, I will take upon 
myself to carry it out. I think the House 
will go with me. I may tell the hon. mem­
ber that a week or ten days ago I made 
the first move in the direction of making 
an inquiry. 

Mr. CRICK: I thought we did not want 
any more lunatics here! 

Sir GEORGE DIBBS: If it cost £1,000 
to brinrr these people back to our shores 
they w~uld form a shocking example to 
other people who might be misled. ·We 
furd that there are agents going about the 
country still recommending unfortunate 
people--

An HoN. MEMBER : To get their money ! 
Sir GEORG.E DIBBS: Of course, to 

O'et their money. Endeavouring to take 
~hem from a country where the privileges 
are greater than in any other part of the 
world to liYe among people whose language 
they ~annot speak, whose habits I know 
from experience are not such that any 
European man or woman cnn put up with 
for a moment, and where even if these 
people are successful in establishing a 
fRrm, the produce of their labour will h_ave 
to compete with that of people who consrder 
themselves well pn,id if they get 6d. a day. 
I know that from my own personal observa­
tion, but I think it would be a desirable 
thinc:r to rret these people back to the colony, 
and thei~ experience will be a tine object 
lesson to those who wish to leave the shores 
of New South Wales to escape living under 
the laws of civilisation and in order that 
they may set up a government in a c?untry 
of their own. If one-tenth part of what 
we read in the newspapers be true, these 
people h:we been fearfully misled. .It r,mly 
shows that, however wicked it is for a man 
to be a tyrant and dictator in New South 
\Vales, people may go further and fare 
worse. 

Question resolved in the affirmnti ve. 

Honse adjourned at 4-2 a.m. (Thursday). 

11rgi.s!atiue QtouncU. · 
Thm·sday, 29 Marclt, 189ft-. 

McQMde Estate Bill-Appropriation Bill--Castle Hill Tram• 
way Bill-Silkstone Coal-mine Railway Act Further 
Amending Bill (second rcading)-Sydney Corporation 
Act Amendment Bill (second reading). 

The PRESIDENT took the chair. 

:McQUADE ESTATE BILL. 
Royal assent to this bill reported. 

APPROPRIATION BILL. 
Bill received from the Legislative As­

sembly, nnd read the first time. 

SECO~"D READING. 
The Hon. Dr. MAcLAURIN: It is 

nbsolutely necessary that the bill s~ould 
pass at once, in order that the_ sa~~r~es of 
the civil servants and other habrhties of 
the Government may be duly paidj there­
fore I move : 

That the bill be now reacl the second time. 

Question proposed. 
The Hon. R. BURDETT SMITH : I 

desire to draw the attention of the Govern­
ment to the vote for public parks. Some 
time since I intended to bring this ques­
tion under the notice of the Rouse, but I 
did not do so, and I think this is an oppor­
tune time for saying a few words. At the 
end of this streot, in front of Fort Mac­
quarie, almost adjoining the Penin~ular ~nd 
Oriental Company's wharf, there IS a prece 
of crround which might be made one of the 

b 1 -most magnificent reserves, not on y m 
Sydney, but in the colony, but which seems 
to be no man's land. It is one of the finest 
sites in Sydney, but it does not seem t~ be 
under the control of any person, and IS a 
perfect disgrace to the city. I believe that 
in any other' country in the ":orld the 
authorities would be only too dehgl;ted to 
utilise such a beautiful spot for the recrea­
tion of the citizens. I walked down to Fort 
Macquarie the other day, and really I was 
ashamed of mv native city that it should 
allow the phc~ to be applied to its present 
use. I saw nothing but garbage, wood, 
tanks, engines, and other material lying 
about to the danger of passers-by by day 
as well as by night. At a very small e~­
penditure, not more that £100 or £200, It 
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could be made the beauty spot of Sydney. 
I would ask the Representative of the Go­
vernment, who lives in Macquarie-street, 
to walk down to the place and see the 
state it is in, and bring the matter before 
the Cabinet, with a view to the appoint­
ment of a trust. In the bill I observe 
an item of £7,500 for the improvement 
and general l:t?aintenance of public parks 
and recreation grounds. Surely a small 
portion of this vote might be utilised in 
creating a favourite health resort to which 
the citizens would flock. I hope my hon. 
and learned friend will make a note of the 
matter. 

The Ron. J. MACINTOSH : I indorse 
the remarks of the hon. member who has 
just resumed his seat. When I had the 
honor of a seat in the Assembly I was the 
means of getting a retaining wall built 
round the water frontage at Dawes Point, 
but the south side of the reserve is, I be­
lieve, in exactly the same state as it was 
in when t~e erection of the battery was 
completed. When the battery was built 
all the rubbish left was wheeled to the 
south side of the reserve, and left there. 
I have known the place for over half a 
century, and I believe not one particle of 
improvement has been made during that 
time. It was made a "tip" for all the 
rubbish of the city, and so it remains, 
although it is one of the most beautiful 
spots in the colony. It is a pleasure to 
see the public enjoying themselves there 
on a holiday, yet the place is an eye­
sore ; and but for the benevolence of one 
or two citizens, Hyde Park would be in 
almost the same state as this reserve. Mr. 
Baptist is the only citizen of Sydney 
who contributes towards the maintenance 
of Hyde Parle A certain sum is voted 
for the Park every year, but the only 
private contribution is received from Mr. 
Baptist, who even imports plants for the 
pa1·k, and erects fountains and other orna­
ments. Some of our rich citizens might 
do something to ornament that grand 
place. When I sat in the Assembly, I 
had great pleasure in getting these parks 
beautified, and made more pleasant to the 
public; but since I left that House, no 
one has taken much notice of the parks. 
Hon. members ought to go down to Fort 
Macquarie and see this disgrace to the city. 
What do the passengers on the ocean 
steamers observe as they come up the 

[The Hon. R. Burdett Smith. 

harbour, but this eyesore. It is apt to 
give a visitor, as he enters the port, a bad 
impression of the city. 

The Hon. S. CHARLES: I think that 
some steps should be taken to ornament 
Dawes' Point as well as Fort Macquaire; but 
I do not think that the reserve at either 
place should be placed in trust for the pub­
lic, because both reserves may be required 
in connection with the extension of the 
railway system into the city. It would 
be unwise on the part of the Government 
to part with the control of either place ; 
but in the meantime each reserve might 
well be improved at very little expense, 
and no doubt, now that their attention has 
been called to the matter, the Government 
will do something in that direction. 

The Hon. R. BuRDETT SMITH : I shall 
follow up my remarks with a motion! 

The l-Ion. J. DAVIES : I should have 
been quite willing to allow the question to 
go had not my hon. friend, Mr. Burdett 
Smith, thought it worth while to call at­
tention to what no one can deny i:; a very 
important matter; but inasmuch as this is 
the only opportunity which this House has 
of reviewing the public expenditure, per­
haps it would be fitting for me to say a 
few words upon some appropriations in the 
bill. I congratulate the Government upon 
the great reduction which has been made 
in the annual expenditure, for the bill ap­
propriates only £7,206,451 for the services 
of this year. It must be a source of grati­
fication to hon. members to find that the 
Government have devoted their attention 
to the reduction of the annual expendi­
ture. That amount ought certaiuly to be 
ample to govern a country with a popula­
tion of 1,200,000 persons. In previous 
years Parliament has nppropriated between 
£10,000,000 and £11,000,000 for the pur­
pose ; but in this bill Parliament is asked 
to appropriate only £7,000,000. I think 
that there is a great deal of inconsistency 
in the appointments which are made by 
the Government; I refer to the appoint­
ment of old gentlemen between 60 and 70 
years of age. The Civil Service Act re­
quiresthatevery civil servant should contri­
bute out of his income so-much to provide a 
fund for thesuperannuntionof civil servants 
who have arrived at .the age of 60 years. 
The Government have superannuated a 
large number of public servants in all the 

. departments, but have immediately ap-
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pointed gentlemen between 60 and 70 
years of age to some of the most important 
positions in the service. It is grossly in­
consistent conduct on their part, and the 
sooner some steps are taken to amend the 
Civil Service Act so that the services of 
some men may not be dispensed with, in 
order that much older men may be foisted 
into positions worth, in some cases, £1,800 
or £2,000 a year, the better for the service 
and the country. I know a number of 
men over 60 years of age, who have been 
appointed by the Government during the 
last eighteen months. I think that the 
last appointment--the appointment of the 
Crown Solicitor-is a very good one as far 
as the qualifications of the gentleman are 
concerned ; but I take exception to a gen­
tleman between the age of 60 and 70 years 
being appointed to the office. What amount 
of service can he render to the coun­
try~ In all probability it cannot be ex­
pected that his services will extend beyond 
from three to five years. 

The Hon. Sir WILLIAM MANNING: Surely 
the hon. member will not kill him as soon 
as that! 

The Hon. J. DAVIES: I am not speak­
ing of the duration of his life, but of the 
termination of his official career, by reason 
of old age or infirmity. We know very 
well that there are few men like our dis­
tinguished friend, Sir William Manning, 
who is perhaps as hearty and young in his 
ways as most hon. members, and as devoted 
to his public duties as the youngest man 
in•the Chamber. We have an act which 
provides that when a public servant arrives 
at a certain age, he shall be retired on 
that ground without any question as to his 
fitness, or as to whether he is capable of 
serving the country for another five or ten 
years, and yet we find the Government 
appointing gentlemen between 60 and 70 
years of age to some of the most distin­
guished and best positions in the service. 
In order to cure this anomaly some legis­
lation should be passed. While I take 
exception to such appointments on account 
of the age of the persons, I take no excep­
tion to the appointment of the new Crown 
Solicitor on the ground of fitness, because 
I believe there is no man in the profession 
of which he is an honored member more 
fitted for the position than he is. I take 
exception to the appointment on the ground 
of the inconsistency of the Government. 

I think that men should be brought into 
the public service much earlier in life, or we 
should repeal the act, and not compel our 
young men for a long period to provide 
a retiring fund and then destroy that 
fund by appointing persons ·much more 
advanced in life than those who have been 
retired. 

The Hon. J. MACINTOSH : These old 
fellows are very knowing ! 

The Hon. J. DAVIES : These old fel­
lows are very knowing, like my hon. friend; 
but there are a number of improper ap­
pointments which I could mention. For 
insta:nce, Mr. Brady, a gentleman of 75 
years of age, has been appointed as in­
structor in sericulture. Why should the 
public money be spent in that direction 1 
Are we likely in this country to get labour 
at 2d. or 3d. a day so as to make such a 
venture pay 1 If a number of private 
citizens wish to encourage the culture of 
silk, let thE;m spend their own money, and 
not waste the public money, as has been 
done by the appointment of Mr. Brady at 
a salary of £350 or £400 a year, and with 
the likelihood of no possible result from the 
expenditure. Here we have another ex­
ample of the waste of public funds by the 
appointment of an old man who should be 
looking after his coffin instead of the culti­
vation of silk. If we superannuate men who 
arrive at the age of 60 years, why should we 
appoint a man at 75 years of age 1 I could 
refer to the appointments made under the 
Vine Diseases Act and other legislation of 
the Government to ~how how inconsistent 
they have been in the appointments they 
have made. Although eighteen months ago 
I moved for a return showing the appoint­
ments made and the number of persons 
removed from the service, that return has 
not been furnished. It was alleged at the 
time that whilst the Government had dis­
missed 800 persons they had appointed 
1,500 of their friends. The return, if fur­
nished, would show the truth of that state­
ment. It is not my intention to offer any 
objection to the passing of the bill, but we 
have a right to review the expenditure. I 
am pleased, notwithstanding what I have 
had to say, that the Government has re­
duced expenditure, and that tlie cost of 
governing the country has fallen from 
£11,000,000 to £7,000,000; and I trust 
that whilst this has been the case there 
has been no want of efficiency. 
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The Hon. W. J. TRICKETT : I should 
not have risen but for the remarks of the 
bon. member, Mr. Davies, in regard to the 
appointment of the gentleman who fills the 
position of Crown Solicitor. I cannot 
allow any reflection as to age or otherwise 
to be made in regard to that gentleman 
without entering my protest againRt it. 
Directly I heard of the appointment I was 
one of the earliest to congratulate Mr. 
Colquhoun, and also the representatives 
of the Government upon their excellent 
selection, and the good luck of the country 
in being able to secure his services. It is 
well known that the position is one which 
requires not only great professional ability, 
but long, mixed experience in all branches 
of the legal profession. Above all the posi­
tion requires the strictest and highest in­
tegrity that one can possess. I am happy 
to say that the Government have obtained 
the services of a gentleman who possesses 
in every degree all those qualifications. I 
am quite sure thnt the bon. member, Mr. 
Davies, has no personal animosity against 
Mr. Colquhoun, but still it may be thought 
otherwise by the public. The appointment, 
I think, is a peculiarly happy one, and one 
to which the gentleman appointed will do 
<tmple justice. Although Mr. Colquhoun 
may not be very young I only hope that 
for many years he may have that henlth 
and energy which he at present possesses 
to enable him to carry out the importnnt 
duties of the position. 

The Hon. G. B. SIMPSON : I am very 
pleased to hear the hon. member, Mr. 
Trickett, speak in the way he has done of 
the appointment of the Crown Solicitor, 
and I was very sorry to hear the hon. 
member, Mr. Davies-although be did not 
cast any reflection upon the gentleman 
appointed-make use of any observation 
which might have the effect of inducing 
anybody outside to think that the appoint­
ment was one which did not reflect credit 
upon' the Government who made it. I 
can speak with some authority in respect 
to a matter of this kind, because I hap­
pened not long ago, owing to the unfortu­
nate death of the late 1\Ir. John -Williams, 
to be placed in a somewhat similar position 
of difficulty to that in which the Attorney­
General found himself the other day-I 
mean the difficulty of inducing a gentleman 
whom I believed to be highly qualified for 
the position to undertake it for the amount 

of salary attached to the office. Fortu­
nately I succeeded in obtaining a gentle­
man who is not in the remotest degree a 
friend of my own, the late Crown Solicitor, 
Mr. Ernest Smith, by bringing pressure to 
bear upon him to accept the office. The 
duties of that office he fulfilled, as every­
one who came in contact with him will 
admit, with the greatest satisfaction to all. 
It was to me a source of very g!·eat regret 
that owing to action which was taken in 
respect to that gentleman's salary, he felt 
it his duty to resign the office. I think 
the present Attorney-General knows this : 
that before I secured the services of Mr. 
Smith, I ofi'ered the appointment to four 
or fiye gentlemen, all attorneys of high 
stfmding, and, after considemtion, one and 
all refused it. I dare say the Attorney­
General found himself in a position of con­
siderable difficulty before he could fill the 
office as successfully as he has been able t<> 
fill it. Mr. Colquhoun is a gentleman 
known to me for many years. He is known 
to all the profession, and no man in the 
profession stands higher than he does at 
this moment. I only desire to offer my 
congratulations to the Government and to 
the country also upon the selection which 

· has been made in the person of Mr. 
Colquhoun. 

The Hon. E. COMBES : I desire to bear 
testimony to the estimable character of 
Mr. Colquhoun, and I congratulate the 
Government on the appointment. I am 
of course a layman, and can- say nothing 
about Mr. Colquhoun's legal quali6cations. 
I have, however, known him for thirty-sr;ven 
years, and as a man lHl is one to whom I 
would trust my life and honor. I congratu­
late the Government on haYing secured the 
services of not only an able attorney, but 
of a good and true man. 

The Hon. Sir WILLIAM MANNING: 
I am very sorry there has been any allu­
sion made to this gentleman, or that there 
has been anv shot tlred at old men. There 
ar.e places i1~ which it is desirable that you 
should have none but old men, compara­
tively speaking-places in which it is 
essential that there should he men of great 
experience, and with that command which 
age sometimes giveR over youth. [ think 
that the power to discharge men from the 
public service because they are 60 years of 
age is often very much ahused, and that 
men have been dismissed whose experience 
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was worth don ble their salary. The power 
to dismiss men of 60 years of age from the 
service is one which it is well to place i11 
the hands of the Executive, in order that 
men who have become somewhat effete 
may be, without offence, displaced; but 
that there should be an absolute rule that 
every one above 60 years of age should be 
removed simply does mischief to the ser­
vice. I do not care to say anything with 
reference to the gentleman who has been 
appointed Crown Solicitor, except to say 
that it might seem that if I, the oldest 
member of the legal profession in the 
colony, were silent, it might be assumed 
that it is because I have a reason for being 
silent. It is not because I have a reason 
for being silent; on the contrary, I have 
reason to know that Mr. Colquhoun is a 
man of honor and of the highest respect.' 
ability, and one who will do well in the 
department and will keep it in qrder, 
which perhaps a junior would not do. 
Besides, we must bear in mind that this 
is a professional appointment, and men 
who are eminent in their profession will 
not take £1,600 a year with the chance of 
an occasional kick in the legislature. The 
appointment, I think, is an excellent one 
on the part of the Government. · 

The Hon. J. DAVIES: I wish to state, 
in personal explanation, that it was not 
my intention or desire t 0 cast any reflec­
tion on the fitness or qualification of this 
gentleman, and I hope I did not convey 
that impression. I simply wished to show 
the inconsistent position which the Govern­
ment occupied in removing civil servants, 
because they had arrived at the age of 60 
years, and appointing gentlemen over that 
nge. 

The Hon. Dr. 1\'IAcLAURIN, in reply: 
I may be permitted to say a few words in 
reference to the diRcussion which has taken 
place. First of all, with respect to Fort 
1\f::tequarie, I shall be happy to bring the 
views of the hon. member, Mr. R. Burdett 
Smith, before the Secretary for Land~, who, 
I have no doubt, will give full weight to 
them. As to the discussion with respect 
to the appointment of gentlemen of over 
60years of age to the public service, it seems 
to me that the hon. member, Mr. Davies, 
is under a misapprehension. No power is 
given by the Civil Service Act to remove or 
superanmmte a man because he is 60 years 
of age. The Civil Service Act gives to a 

civil servant the power of applying for his 
retirement at 60years of age, if he so desires, 
or if be comes under the Constitution Act, 
at 65 years. But the Governor has, under 
no circumstances, the power of compelling 
a man to retire on the score of age. There 
must be something defective about him. • 
He must be incapable of performing his 
duty from age or some other cause. If a 
man is unfit to perform his duty, it is only 
fair that he should be superannuated, what­
ever may be the cause. On the other hand, 
I think it is a perfectly reasonable thing 
for a civil servant who has served the 
country perhaps for forty years or more 
when he comes to 60 years of age, if he 
feels tired and worn out with his long ser­
vice, to have the right of applying for such 
retirement as the act of Parliament pro­
vides for. The Government, however, have 
no power of superannuating such person 
against his will, pt·ovided always he is fit 
to perform his duties. Therefore, the charge 
brought against us by the hon. member, 
Mr. Davies, must be considered to fall to 
the ground. I am glad to hear the general 
consensus of approbation in regard to the 
appointment of Mr. Colquhoun. I am sure 
everyone who kn0ws that gentleman will 
be perfectly satisfied that a better appoint­
ment could not have been made. 

Question resolved in the affirmative. 
Bill read the second time, reported from 

Committee withoutamendment, and passed 
through its remaining sta.ges. 

CASTLE HILL TRAMvVAY 13ILL. 
Bill presented Ly the Hon. W. J. 

Trickett (for the Hon. S. A. Stephen), and 
read the first time. 

SILKSTONE COAL-MINE RAILWAY ACT 
FURTHER AMENDING BILL. 

SECOND READING. 

The Hon. Dr. MAcLAURIN: As no 
bon. member appears to be in charge of 
this measure, I beg to move : , 

Thttt the oriler of the day be postponed until 
this day fortnight. 

Question proposed. 
The Ron. J. DAVIES : I think it is to 

be regretted that so much of the private 
business on the paper for to-day has been 
postponed. I presnme that some bon. mem­
ber has taken charge of this bill, anu bon. 
ge~tlemen who take measures in hand 
should be present to deal with them. 
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The Hon. A. H. J Aeon : No one has 
taken charge of several of these measures ! 

The Hon. J. DAVIES : Then they 
ought to be discha.rged from the business­
paper. Why should we postpone them 
from time to time when no hon. member 

, will take charge of them ? The sooner they 
are wiped out altogether the better. We 
know that the session cannot last very 
much longer. The Appropriation Bill 
has been passed, and as a natural sequence 
we may expect Parliament will be pro­
rogued in a short time. There are on the 
business-paper several bills of some im­
portance, but no one seems to have charge 
of them. If they are bills of an objection­
able character the best thing for us to do 
is to discharge the order of the day instead 
of postponing them for a week or a fort­
night. 

Question resolved in the affirmative. 

SYDNEY CORPORATION ACT 
AMENDMENT BILL. 

SECOND READING. 

Debate resumed (from 8th March, vide 
page 1424) on motion by the Hon. C. G. 
Heydon: 

That this bill be now read the second time. 

The Ron. W. J. TRICKETT: I am very 
sorry that there are not more hon. mem­
bers present, because the bill is one of very 
considerable importance. I look upon it as 
of such great importance that, if it be 
passed, the title of the bill ought to be 
altered to " An act to ruin the corpora­
tion of the city of Sydney by litigation." 
That would be the proper term to apply to 
the bill if it becomes law. I have very 
great objection to measures of this kind 
being introduced in the way they are, be­
cause, if this bill becomes law, it will be a 
very marked instance of hard cases mak­
ing bad laws. The bill, after being opposed 
by the Mayor of Sydney as being most un­
desirable, was passed by the Legislative 
Assembly on the motion of an hon. gentle­
man who had had a case in the Supreme 
Court against the Sydney Corporation, the 
verdict in which is now be.ing appealed 
against by the corporation with every pro­
bability of success; so, apparently, to anti­
cipate the success of that appeal, at any rate 
with regard to future liability, this measure 
has been brought forward. I do not think 
that I can put the facts more clearly before 

[The Hon. J. Davies. 

· hon. mem hers than by reading a few extracts 
from the judgment of Mr. Justice Win­
deyer, delivered in the Full Court. The 
case was "Bourke versus The Municipal 
Council of Sydney," the plaintiff being the 
widow of a man who met with a fatal 
accident in one of the streets of Sydney. 
Mr. Justice Windeyer said : 

This was an action brought by the adminis­
tratrix of Charles Bourke against the municipal 
council of Sydney to recover damages under the 
provisions of the act 11 Victoria, No. 32, for negli­
gence in allowing portion of Kent-street to fall 
into disrepair, in consequence whereof her hus­
band, whilst driving a cart, was thrown from it 
and died. The defendants pleaded not guilty by 
statute 43 Victoria, No. 3 (the Sydney Corpora­
tion Act), sections 67 and 68. From the evi­
dence given at the trial it appeared that at the 
place where the accident occurred a depression 
about 2 feet in diameter and 5 or 6 inches deep 
had been worn in the street from the continued 
effects of traffic and heavy rain, and that the 
plaintiff, who was driving a coal delivery cart, 
when passing over the hole was jolted from his 
seat, and falling to the ground received injuries 
from which he died. A considerable amount of 
evidence was given by the defendants to show 
that the accident occurred in consequence of 
the drunken state of the deceased ; but the jury, 
having somewhat evasively answered the ques- · 
tions as to contributory negligence put to them 
by the Chief Justice, found the defendants to be 
guilty of negligence in allowing the street to be 
in the state it was, and returned a verdict for 
the plaintiff for £723 6s. Sd., which, under the 
provisions of the statute, they apportioned be· 
tween her and the children of the deceased. 

A rule nisi for a new trial was obtained on the 
ground (l) that the verdict was against evidence, 
(2) that the defendants were not liable for any 
injury arising through the non-repair of their 
roads. 

Taking the view which I do of the question 
raised as to the liability of the defendants, it is 
unnecessary to go into the question whether the 
verdict was against evidence, though the strong 
evidence given by the defendants of the drunken 
state of the deceased shortly before the accident, 
makes the verdict, coupled as it was with the 
evasive answers of the jury upon the point of 
contributory negligence, as eminently unsatis­
factory to my mind as it was to that of the 
Chief Justice, who tried the case. The denial 
by the defendants of any liability on their part 
for the accident, which, for the purpose of the 
argument, I will assume was entirely brought 
about by the state of disrepair in which the 
street was, raises a question of considerable im­
portance, affecting not only the interests of the 
defendants but the interests of all municipali­
ties throughout the colony, having the care, 
construction, and management of the roads and 
streets within their boundaries. It was ad­
mitted by the defendants at the trial that the 
street had been made and formed by them, and 
it was admitted on behalf of the plaintiff that 
the street had been properly made in the first 
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instance. No misfeasance was charged against 
the defendants, and the utmost that could be 
charged against them was non-feasance. 

His honor then quotes various sections of 
the old acts leading up to the present act, 
and goes on to say : 

The question for our determination, there· 
fore, turns entirely upon section 67 of the pre­
sent act, which takes the place of the sections 
in the old acts, giving the council control of the 
streets ; but in very different language, inas­
much as it gives them power to repair without 
making the exercise of such power o hligatory. As 
far as is material to the case, the section runs : 

All public ways now or hereafter formed shall be vested 
in the council, who sh.:tll have fnll powers to alter, widen, 
level, divert, extend, construct, improve, maintain, and 
order such public ways and the footways thereof, and to 
carry off any water, mud, or filth therefrom by means of 
sewers, channels, or drains, or otherwise subject to the 
provisions of this act, and any by-laws made by the 
council in that behalf. 

His honor quotes many learned judgments 
of the Privy Council, and other judgments 
bearing on the point, and, referring to the 
celebrated case of Gibson versus the Mayor 
of Preston, upon which be lays great stress, 
he says: 

Taking the rule luid down in Gibson versus 
Mayor of Preston as our guide, the question is 
whether it is shown distinctly that the legisla­
ture in passing the Sydney Corporation Act had 
any intention to make the council liable for any 
and every injury which anybody thought re­
sulted from a breach of duty by the corporation. 
Under the provisions of the act, no greater obliga­
tion rests upon the council to repair a street than 
to alter or widen it, and if the council is to be ex­
posed to an action every time a drunken driver 
is jolted off his seat by a rut in the road, it is 
equally exposed if the plaintiff's contention is 
correct to an action by any person who conceives 
that his property has been injured because the 
council has not thought fit to alter or widen a 
street. To apply the language of Lord Justice 
James, in Glossop ve?'81!8 Heston, and the Isle­
worth Local Board L.R. 12 ch. div. 115 to this 
case, it appears to me that if the plaintiff's right 
of action were maintained the citizens of Sydney 
would be buying immunity from ruts in their 
streets at a very dear rate indeed, by the sub­
stitution of a far more formidable nuisance in 
the litigation and expense that would be occa­
sioned by opening such ·a door to litigious per­
sons, or to persons who might be anxious to 
make profit and costs out of this act of Parlia­
ment. For such immunity from the dangers to 
which we are exposed by the occurrence of acci­
dents caused by the weather and the gradual 
decay of materials, we must look to the intelli­
gent and vigilant discharge of their duties by 
our municipalities, rather than to the provisions 
of acts of Parliament throwing mandatory obli­
gations upon them to repair, which would only 
end in ruinous litigation and the waste of 
finances which would be better used in keeping 
our streets and roads in such fair repair as the 
limited resources of our country municipalities 
allow. As I have already pointed out, there is no 

provision in the Sydney Corporation Act, mak­
ing the council so liable. The act throwing no 
statutory obligation on the council to repair, as 
the older acts did, and omitting all reference to 
the "duties" imposed by the former acts, simply 
" vests" the streets in it, and places them under 
its "care and management," enactments which, 
Gibson versus Mayor of Preston, and Cowley 
ve1·sus Newmarket Local Board, are decisive 
authorities for holding do not indicate an inten­
tion to give a right of action for injuries result­
ing from mere non-repair. 

He concludes his judgment as follows : 
For these reasons, I am of the opinion that 

the verdict for the plaintiff should be set aside, 
and a verdict entered for the defendants, and 
with costs, as no case having been previously 
brought before this court in which damages were 
claimed on the ground of the mere non-feasance 
of a municipality, I can only regard this as an 
experiment in litigation. 

I have read only a part of the judgment, 
which is a very able one to my mind, 
and goes very fully into the question. I 
may add that there has been quite a recent 
case decided in the Privy Council-the 
case to which the Attorney-General re­
ferred the other night-bearing out the 
law which is laid down by Mr. Justice 
Windeyer. What course of events has 
the judgment in that case brought about 1 
The plaintiff, Bourke, through her solicitor, 
has introduced into the Legislative Assem­
bly a measure to repeal that section of the 
Sydney Corporation Act, which does not 
make the city council liable for want of 
repair. It was passed through that House 
after receiving very strenuous opposition 
at the hands of the Mayor of Sydney, who 
of course must know how very undes~rable 
it would be to pass a law which would 
enable the council to be continually wor­
ried by petty acts of any kind. In a single 
night, for instance, a slight rut or depres­
sion might occur in a public way in the 
city, and cause an accident before the cor­
poration labourers could have an opportu­
nity to repair the rut or the depression, 
and next morning a heavy action will be 
brought against the corporation by ha.lf a 
dozen persons. Theywillnotweigh whether 
it is a small or a big accident; but every 
person who suffers any inconvenience or 
damage, either imaginary or real, will 
worry the corporation with an action. 

The Hon. J. HosKINS : An accident 
may occur through a man's own fault ! 

The Hon. W. J. TRICKETT : An acci­
dent may occur through a man's own fault, 
as was very strongly urged in the case of 
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Bourke versus the Sydney Corporation, 
where very strong evidence was brought 
to show that Bourke was not in a proper 
state to drive a horse and cart through 
the city. N otwithstapding the strenuous 
opposition of tlte Mayor of Sydney, and 
other members of the Assembly, the bill 
passed that House, and it is in charge of 
the Attorney-General in this House. I 
would have much preferred if it had been 
introduced to this House by an bon. mem­
ber who had not been connected with the 
case out of which it originated, because it 
happens that the bon. and learned mem­
ber was counsel for the plaintiff. 

The Ron. C. G. HEYDON : What has 
the bill· to do with that action 1 

The l-Ion. W. J. TRICKETT : I have 
no desire to make any remark which may 
be offensive to the hon. and learned mem­
ber; but I would much prefer that when 
a sweeping reform is proposed in the law, 
it should be taken in hand by some other 
member than the Attorney-General, who 
is supposed to be a safeguard to the branch 
of the legislature in which he sits, by giving 
a perfectly unbiassed opinion on such 
matters. No doubt the hon. and learned 
member is perfectly within his rights'in 
introducing the bi.ll, but I would have 
sooner had his unbiassed opinion upon so 
sweeping a reform as it seeks to make. I 
have shown briefly that the bill is sought 

. to be passed to cure the effect of the ver­
dict which happened to go against an un­
fortunate widow. There is no doubt that 
but for the ease we should not have had 
the bill. What is the necessity for the bill7 
The old act has been in force for very many 
years; but we have not heard of very many 
hardships arising which create a necessity 
forpassing a bill of this sweeping character. 

The Ron. J. DAVIES: There is no de­
mand for the billl 

The Ron .. W. J. TRICKETT : There is 
no demand for the bill. I think I am sa.fe 
in saying that if an accident happens to a 
citizen, and it is clearly proved to the 
mayor and aldermen that it arose through 
theirfault, they generally make fair amends 
to the injured person without going into 
court. But in this case a sympathetic ver­
dict was found against the corporation in 
favour of a poor widow. No doubt every 
one's sympathy would be with the widow 
under the circumstances. An appeal is 
made to the Full Court, where two judges 
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decide for the plaintiff and one for the 
corporation, and a recent decision of the 
Privy Council shows conclusively that the 
verdict for the plaintiff was a wrong one. 
Instead of allowing the highest legal tri­
bunal in the empire to decide the point 
whether the corporation is liable or not a 
bill is brought in to alter the law in order 
to suit this particular case. 

The Hon. C. G. HEYDON : Nothing of 
the kind; it can have no effect upon this 
case! 

The Ron. W. J. TRICKETT : The bill 
will apply to the case. 

The Hon. C. G. HEYDON : T1te case is 
on appeal to the Privy Council, and the 
bill cannot have any effect on the case. 
The hon. member should be more careful 
befO're he makes a statement of that kind. 

The Hon. W. J. TRICKETT: I do not 
know; I think that the effect will be most 
serious, and if the bill is passed before the 
appeal is decided it is very likely that great 
pressure will be brought to bear upon the 
corporation, and that the case will be settled. 
It will be urged that now that the council 
is liable in such a case it ought not to pro­
ceed any further with the appeal. No 
necessity has been shown for the bill ex­
cept the verdict in this particular case. 
Let anyone read the speech of theAttorney­
General, and see if he c11n find one good 
reason for passing the bill. I speak under 
correction, but I am not aware that in the 
case of any corporat.ion is such a sweeping 
power placed in the hands of the public as is 
sought to be conferred upon the citizens 
of Sydney by this bill. I should like 
to know if there is any precedent for the 
bill. I do not think there is, and that 
being so, it shows very plainly to my 
mind that it is undesirable to give this very 
large and damaging power to be exercised 
against the corporation from time to time. 
Supposing that a similar measure were in 
force in the city of London with its popu­
lation of 4,000,000 persons ; the London 
corporation would be ruined in a week. 
In London you see horses sliding on the 
streets, and tumbling down, and all sorts 
of collisions taking place, and if the cor­
poration were to be made responsible for 
every loose wooden block in the streets, or 
every indentation in the public ways, how: 
long would it continue to have a penny 
in its coffers? It would be ruined almost 
in a week. The same thing will happen 
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in Sydney. If the bill is passed, the mul­
tiplicity of actions which will be brought 
against the corporation will be most alarm­
ing. Day by day, and week by week 
imaginary injuries will be sustained, and 
actions will be launched against the cor­
poration ; and it must be known to every 
bon. member that when an action is 
brought against a corpomtion, the odds 
are 999 to l that the plaintiff will be 
successful. Thesympathy is almost entirely 
with the individual, and sympathetic ver­
dicts, such as wa.s gi veu in this case, re­
gardless of the evidence, and of the doubt­
ful state of the law at the time, will be 
given against the corporation. I hope that 
hon. members will reflect very carefully 
before they Hanction the bill. It is not a 
private corporation, but a public corpora­
tion elected by the citizens, and supported 
by public moneys to provide for the public 
safety and the public good. The corpora­
tion are bound to carry out that purpose 
to the best of their ability with their 
officers, and it would be very wrong, as 
well as hard, 'if by reason of any slight 
disrepair in a street, the corporation should 
be perpetually ha-rassed by all kinds of 
actions. I hope that, unless much stronger 
reasons can be urged in its favour than 
have been advanced by the Attorney­
General, the bill will be defeated on the 
second reading. 

The·Hon. G. B. SIMPSON: I also hope 
that the motion for the second reading will 
be negatived. The law has already de­
clared what the liability of the Sydney Cor­
poration is in a case like that of Bourke, 
hence what necessity is there for the bill1 
None whatever 1 I do think it right to 
express any opinion as to the correctness 
or otherwise of the judgment of the court 
in the case, but t.he very strong inclination 
of my opinion is that the judgment of 
.:\ir. Justice Windeyer is a correct one, 
and that there is no liability in the Sydney 
Corporation such as the judgment of the 
majority of the court would fix upon that 
corporation .. But, notwithstanding that, 
the law is declared. Mr. Justice Wind eyer 
was in the minority. The judgment of the 
court, and, therefore, the declaration of the 
law is that such a liability as was con­
tended for in the case of Bourke does exist. 
Therefore I cannot, for the life of me, see 
the necessity for this bill ; and I am now 
keeping altogether clear of the question 

as to whether this liability should be cast 
upon the Sydney Corporation or not. 
Surely it will be time to introduce a mea­
sure of this kind if the Privy Council 
should reverse the judgment of the Supreme 
Court; but so long as that judgment re­
mains intact, why should this House be 
called upon to pass a law, which, after all, 
is simply cleclaratory•tOf the law laid down 
by the judges of the Supreme Court. I 
cannot imagine any reason for such a 
course of action by this House or the other 
branch of the legislature. The Attorney­
General has been alluded to as having been 
counsel in the case. I think it is quite 
right that the House should know that 
this case of Bourke, which has been alluded 
to, cannot be directly affected by the pass­
ing of the measure; bu"t I think the hon. 
member, Mr. Trickett, is not far out when 
he suggested that, even if the judgment of 
the Privy Council should be adverse to 
Bourke and in favour of the city council, 
the ffLCt of our having passed a law fixing 
the liability on the city council will be 
held over their heads as a very strong in­
ducement to satisfy a claim, which, if the 
decision of the Privy Council be adverse to 
the decision of the Supreme Court, does 
not legally exist ; and if there is any reason 
for supposing that such a state of things 
may be brought about, that seems to me an 
an ::vdditional reason why the House should 
reject the measure. ·when the case of 
Bourke is all over, when itis not sub j~tdice, 
when the Privy Council has decided one 
way or other, if necessary let us then deal 
with a bill of this sort, but certainly not 
now. I hope the bill will be rejected by 
a large majority. 

The Ron. 8. A. STEPHEN : Since the 
last debate I have taken the opportunity 
of reading the ju-dgments which were 
delivered in Bourke's ca.se. When the 
matter first came before this Chamber, it 
came before us with a great deal of author­
ity on the motion of the Attorney-General, 
and, coming from such a source, I at first 
regarded it as a quasi-Government mea­
sure; but when I found that the Attorney­
General was really the counsel in the case, 
I regarded the matter from an entirely 
difi"erent point of view. To make a corpor­
ation liable for nonfeasance would open 
the door to such an amount of litigation 
that it woukl be a positive injury to pass 
such a bill as the one before us. It has 
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been laid down by the Supreme Court 
that a certain liability exists. Until that 
is reversed, it is the l~w of the land. That 
we should pass a bill to say that the 
Supreme Court has correctly laid down the 
law would be absurd, and on that ground 
alone I :-;hall vote against the measure. 
. The Ron. C. G. HEYDON, in reply: 
I am sorry to say tbt the lapse of time 
which has passed since I moved the second 
reading of the measure seems to have ob­
literated from the minds of bon. members 
the explanation I then made. Before again 
explaining the measure, I should like to 
deal with what I may call the personal 
charge made against myself of being con­
cerned in the introduction of the bill. 

The Ron. S. A. STEPHEN : Who made 
the charge 1 

The Ron. C. G. HEYDON : If the bon. 
member had been in the House, he would 
have heard who made it. 

The Hon. S. A. STEPHEN : Does the bon. 
and learned member mean to say I -made 
it 1 

The Ron. C. G. HEYDON : I think the 
hon. member did. 
· The Ron. S. A. STEPHEN : I entirely 
disclaim any such intention ! 

The, Ron. C. G .. HEYDON: Well, I 
think what the bon. member said sup­
ported the charge; but the charge, in a 
direct way, did not come from him. If 
any professional man, whether a barrister 
or solicitor, makes use of his seat in either 
branch of the legislature, or of his political 
position or influence to promote the inter­
ests of his clients in cases which arc in­
trusted to him, he does that which-! will 
not say in every case, as it would be very 
hard to anticipate every case which may 
arise-would be exceedingly improper, and 
of the most dangerous tendency. In this 
instance the bill has nothing whatever to 
do with the case in which I was counsel. 
It was very likely suggested by that case. 
Bills are frequently suggested by cases in 
court which reveal the state of the law; 
but this measure can have no effect what­
ever upon that case. I do not see how it 
can even indirectly have any effect upon 
it. That case, I understand, is on appeal 
to the Privy Council. If the decision is in 
favour of the corporation they will get the 
full benefit of it. It is said, however, that the 
passage of the bill would be used as a lever 
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to induce them to make a settlement. That 
settlement would be a perfectly voluntary 
act on their part. They would not be 
bound to give a single farthing, and hon. 
members are told that, because an argu­
ment of that kind may be addressed to 
the mayor and aldermen, the bill ought 
not to be passed. I have never heard 
a more flimsy reason given for refusing 
consideration to a measure than that. It 
never occurred to me for an instant, until 
it was suggested by the hon. member who 
had moved the adjournment of the debate, 
that there was any impropriety in my 
taking up the bill. As a matter of fact, 
I had no knowledge that the measure 
was brought forward in the other Cham­
ber until I saw in the newspnper that it 
had passed, and on the following evening 
I was asked by the gentleman who had 
introduced it if I would take charge of 
it in this House. Never dreaming that 
there was any impropriety in my doing· 
so, I 'consented, agreeing with him as to 
the desirability of a change in the law. 
I should like to explain 1\ow what the 
bill is really to effect. The Sydney cor­
poration has made, ballasted, and kerbed 
all the roads in the city. It is the only 
authority which has any power over those 
roads. If any man, having a dangerous 
hole in the road in the front of his house, 
attempts to repair it, he is liable to a fine. 
The corporation is the only authority which 
can repair any injury to the roads. Not 
only that, but it is the authority which is 
furnished with ample funds by law to keep 
the roads in repair ; if, then, they allow 
the streets to fall into a dangerous condi­
tion, and to remain in that condition for 
days, and, in consequence, a man driving 
along in the dusk is thrown from his cart, 
and has his neck broken, ought they not to 
pay damages 1 That is the simple question. 
It is of no use obscuring it with a cloud of 
words. If they l1ad gone to repair that 
damage and had carried it out in a manner 
which a jury considered improper and 
negligent, then they would have been 
clearly liable, as that would have been 
what is called a misfeasance. But because 
they allowed it to remain for days a stand­
ing menace to life and limb it is called 
a non-feasance, and it is said that they 
ought not to be held liable, because they 
have done nothing. Why that is the very 
essence of their wrong-doing. Take the 
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simple case which has been quoted, and let 
any bon. member apply it to himself. A 
man going from one part of the city to 
another gets into a cab which goes into a 
rut which has been left in the street for a 
week. The cab is overturned and the man 
is killed, leaving a wife and large family. 
That rut has been visible to the servants 
of the municipality for a week and they 
have done nothing to fill it up. Now comes 
in the argument that because they did 
nothing, that because they were guilty of 
~onfeasance, they are not to pay a single 
farthing of damages. My desire is to ex­
plain what the bill really seeks to bring 
about, and I think bon. members will see 
that it is not a measure of the dangerous 
character which has been depicted. To my 
mind the difference between misfeasance 
and non-feasance is a shadowy one. There 
is no moral distinction whatever between 
the municipality which, sending its men to 
construct or repair a road, does it negli­
gently and the municipality which leaves it 
in a dangerous condition, although it levies 
funds from the ratepayers to keep it in 
repair. 

The Hon. H. C. DANGAR : The road in 
this instance was not in a dal).gerous con­
dition! 

The Hon. C. G. HEYDON : The road 
was ina dangerous condition; but whether 
it was or was not the bill only deals with a 
road when it is in a dangerous condition. 
I might inform the hon. and learned mem­
ber that the evidence showed that there 
were several deep holes in the road, and 
they had been left there for days. A 
number of persons who had driven along 
the road stated that their carts had gone 
into the holes. One man had either been 
thrown out or nearly thrown out, and 
the man whose widow brought the action 
was not only thrown out, but was killed. 

The Hon. H. C. DANGAR: But was not 
the man in a state of intoxication at the 
time 1 

The Hon. C. G. HEYDON : I do not 
know that the House is a jury to try the 
case. 

The Hon. H. C. DANGAR : Let us have 
the facts ! 

The Hon. C. G. HEYDON : There was 
evidence to show that the man was in a 
state of intoxication ; but there was not a 
titt.le of evidence to show that he was 
thrown out of the cart in consequence. 

That was why the Supreme Court held 
that the verdict could not be touched on 
the ground that it was against the weight 
of evidence. Let it be granted, however, 
that the verdict was entirely wrong, and 
that the man jumped out of the cart and 
broke his own neck. The question is, 
whether, if a road is left for days and 
weeks unrepaired and dangerous, and 
people lose their lives in consequence, the 
authority liable for the repair of the road 
ought or ought not to pay damages. I 
submit that the authority ought to pay 
damages. The measure is not one, as has 
been represented, to alter the law as it has 
been in New South Wales for the last 
seventeen years. It is a bill to prevent 
the law from being altered as it has pre­
vailed in New South Wales for the last 
seventeen years. Since the decision in the 
case of the borough of Bathurst versus 
Macpherson, decided in 1887, not only 
the corporation of Sydney, but the muni­
cipalities throughout the country have 
been liable for non-feasance ; that is, 
the state of the law has been this : if 
a municipality did nothing whatever to 
a road which it had taken over-left it 
absolutely unimproved, unformed, or any­
thing of the kind-it was not liable, how­
ever bad the state of the road might be. 
There is a great deal to be said in support 
of that, because we know that country 
municipalities sometimes take over a very 
great mileage of roads ; they cannot pos­
sibly raise sufficient funds to put all those 
roads in good order at once-it may take 
them very many years to do it-and in the 
meantime they do the best they can with 
the roads where there is the most traffic 
and largest population, and they cannot be 
expected to do everything·at once. 

The Hon. G. B. SIMPSON: If this bill 
becomes law they will be ! 

The Hon. C. G. HEYDON: What that 
case decided was that once a municipality 
have taken over a road, repaired, formed, 
or done anything at all to it, they are bound 
to keep it in repair at their peril. 

The Hon. G. B. SnrPSON : That was not 
the decision ! 

The Hon. C. G. HEYDON : My hon. 
and learned friend is wrong. If I had sup­
posed that there could be the slightest ques­
tion about that, I could have brought case 
after case to the House to show that what 
I state is absolutely right. I am astonished 
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at my hon. and learned friend having a 
different opinion. It is absolutely clear. 
It has been laid down over and over again 
and been acted upon-actions have been 
brought upon it over and over again-it 
has been understood in this colony, and it 
appears from the cases which I have here 
that it has been understood also in Canada 
ever since that decision that such has been 
the law; and the law has been so applied, 
not only in this colony but also in Canada, 
as I gather from an appeal case. Over and 
QVer again it has been laid clown that if a 
municipality do take over a road, do put it 
in order and form it, and afterwards let it 
fall into disrepair, and if they do it by 
negligence-of course there must be negli­
gence-then they are liable. I venture to 
say that I could bring a dozen cases. 

The Ron. G. B. SIMPSON : But I say 
.!hat that is not the decision of the Privy 
Council in the case of the borough of 
Bathurst and Macpherson ! 

,The Ron. C. G. I;IEYDON : That has 
been taken to be the decision of the Privy 
Council in that case; that is the law that has 
lJeen acted upon and applied in this colony 
ever since that decision. That is the law, 
~nd that is why in the case of Bourke and 
the municipal council of Sydney, two 
<lut of ,the three judges to whom the cor­
porn,tion appealed, held that the Sydney 
Corporation were liable. If I am not per­
fectly right in what I have said as to the 
interpretation of the decision in the case 
of the borough of Bathurst and Macpher­
son, how is it that the majority of the 
court in the case of Bourke and the muni­
cipal council of Sydney held that the 
corporation were liable for nonfeasance 7 
I will read the marginal note in that case, 
and I ask hon. members to attend to it. 

The Sydney Corporation Act, section 67, pro­
vides that all public ways in the city of Sydney 
shall be vested in the council who shall have 
power to construct, improve, mn.intain, repair, 
and order such public ways. 

Held, Innes and Foster CvVindeyer, jnstice, 
dissenting) thn.t this section imposes a duty upon 
the council to keep such public ways in repair, 
and that the council are liable in an action for 
injuries sustained by reason of their mere non­
feasance in allowing a road properly made by 
them in the first instance to get into a sbte of 
disrepair. 

That is what I have said was the law, and 
what h:ts been denied. I ask anybody who 
has denied the correctness of my state­
ment of the law to explain how it is that 
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the majority of the court came to hold that 
the Sydney Corporation were liable for 
non-feasance, and were bound to keep the 
streets in repair 7 

The Ron. S. A. STEPHEN : That is the 
law of the land. Why does the hon. and 
learned member want to say, by this bill, 
what the law is 7 

The Hon. C. G. HEYDON : I will 
answer that question. 'When this matter 
carne to be argued before the Full Court 
reference was made by the learned counsel, 
Sir Julian Salomons and Mr. Pring, to ,a 
recent decision of the House of Lords. It 
was my duty to examine it, as I was 
arguing on the appenl, and that decision 
appeared to me to be absolutely incon­
sistent with the one in the case of the 
borough of Bathurst and Macpherson, or 
at any rate with what the court and the 
profession in this colony, and in Victoria 
too, have always understood the judgment 
in the case of the borough of Bathurst and 
Macpherson meant. It was so inconsistent 
and was of such a high authority that it 
certainly appenrecl that the municipal 
council of Sydney must be successful in 
appealing to the Privy Council. There is 
a later caseto which I referred the hon. 
member, :Mr. Stephen, namely, the muni­
cipality of Pictou against Gelclert-an 
appeal to the Privy Council from the 
conrts in Canada in which the Privy Coun­
cil has given a decision which appears to 
my humble judgment to entirely set ~tside 
theviewwhichourcourts have always taken 
of the judgment in the case of the borough 
of Bathurst and Macpherson. So that in 
my mind there can be very little question, 
that the Sydney Corporation when they 
bring Bourke's case before the Privy Council 
will be successful in their appeal, and that, 
when that happens, the law that has pre­
vailed in this colony for seventeen years­
ever since the case of the borongh or 
Bathurst and 1\facpherson was decided­
will be altered. I suppose it was to pre­
vent that that the gentleman who intro­
duced this measure in the Legislative As­
sembly did so. I have not asked him why 
he·introduced it; he simply asked me if I 
would take charge of it in this House. I 
consented to do so, and have not seen him 
since with regard to it. But I suppose 
that that was his object-not to bring 
about a change in the law, but to prevent 
one. In view of the argument that has 
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been addressed to "hon. members-that if 
. the bill were passed the corporation of 
Sydney would be ruined-it is very 
material for them to consider how it is 
that the corporation has not been ruined 
during the seventeen years they have been 
subject to actions of this kind. I do not 
know that their finances have fallen into 
such a state of insolvency that anybody 
can say that, in order to preserve their 
interests, it is necessary that the law 
should be altered. The matter has been 
put to a test-it is no longer an experi­
ment. I would point out to hon. mem­
bers that this measure applies merely to 
Sydney. It does not apply to the coun­
try municipalities at all. Therefore, so 
far as country municipalities are concerned, 
if the appeal of the Sydney Corporation is 
successful the law as it has been applied 
since the Bathurst case will be altered. 
But I submit that there is no reason why 
it should be altered in the case of the 
Sydney Corporation, because all the roads 
in the Sydney municipality have now been 
formed, ballasted, and made ; there are 
people residing along all of them, and, there­
fore, rates paid in respect of each street 
which can be applied to keep it in order­
each street has its own income that can 
and ought to be applied to keep it in order. 
Consequently, the corporation of Sydney 
stand in a position entirely different from 
that of any country municipality, and I, 
for one, can see no reason why they should 
not be bound under penalty of damages if 
they neglect to keep these roads in order 
with the funds which they have for the 
purpose. So far as I am personally con­
cerned, I have no interest at all, either 
directly or indirectly, in the fate of this 
measure. I simply took it up at the request 
of a gentleman who, entirely without my 
knowledge, introduced it into the Lower 
House. He came and asked me to take 
charge of it here. It seemed and still seems 
to me to be a proper measure. I saw no 
harm in taking charge of it here, as it has 
gone through the other branch of the legis­
lature, and putting it before this House as 
clearly as I possibly can. What ultimately 
becomes of it is a matter of absolute in­
difference so far as I am concerned, except 
that I must say that I honestly think that 
it is a proper measure. I think that in 
the caseihave put the Sydney Corporation 
ought to be liable; but if hon. members 
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think otherwise-if they think that holes 
may be left in the streets for weeks and 
months, and injnries caused to people, 
without there being any liability on the 
corporation at all, except what they choose 
to give-because it has been held out as 
one argument that they are so generous 
that they always give compensation-by 
all means let that be affirmed. Let the 
thing be decided one way or the other. 

The Ron. G. B. SIMPSON: Mr. 
President --

The PRESIDENT : The debate is closed. 
The Hon. G. B. SIMPSON : I wish to 

refer to a statement made by the Attorney­
General, which may affect the decision of 
the House, and to make an explanation. 

The Ron. C. G. HEYDON: I have no 
objection! 

The Ron. G. B. SIMPSON : My hon. 
and learned friend has. assured the House 
that his object is to change the existing 
law. 

The Ron. C. G. HEYDON: No; to pre­
vent a change in the law ! 

The Hon. G. B. SIMPSON : The hon. 
and learned gentleman said that the court, 
in the case of the borough of Bathurst and 
Macpherson, really decided what this bill 
is supposed to declare. I hold in my hand 
the Privy Council report-the" latest, which 
my hon. and learned friend has been good 
enough to hand to me-and in it I find 
these words : 

It is clear to their lordships that the governing 
fact in theBathurst case, the conduct complained 
of, was not, in the view of the committee, non­
feasance but misfeasance. 

That is the decision in the case of the 
borough of Bathurst. 

The Ron. C. G. HEYDON: This is not an 
explanation, but a reply, and I claim a 
right to reply to it ! 

The PRESIDENT : I pointed out that the 
course proposed to be taken by the hon. 
and learned member, Mr. Simpson, was 
irregular, whereupon the hon. and learned 
member in charge of the bill stated that 
he had no objection. An irregular course 

'has been pursued ; but I cannot allow it 
to go on any further. 

The Hon. C. G. HEYDON : My hon. and 
learned friend is absolutely under a mis­
apprehension ! 

Question resolved in the negative. 

House adjourned at 6·23 p.m. 




