796 . Bank Holidays Bill. -
moving. I know the hon. member is
making an appeal for fair treatment on
behalf of those men, and T can promise
him, on behalf of the Government, that
they will get fair treatment even to the
extent of generosity.
Question resolved in the affirmative.

House adjourned at 5.36 p.m.

Legislatibe Council.
- Wednesday, 29 August, 1917.
Banks and B;mk Holidays (Amendmert) Bill--Statute of

Limitations Bill—Special Adjournment—Adjourn-
mént.

The PrusIDENT took the chair.

'BANKS AND BANK HOLIDAYS (AMEND-
MENT) BILL.

Bill read a third time.

STATUTE OF LIMITATIONS BILL.

In Commitlee (consideration resumed
from 15th Awugust, vide page 542—the
Hon. N.J. Buzacort in the chair):

Postponed clause 6. (1) .After the com-
mencement of this Act, the following actions
and proceedings shall be commenced within
the respective times and limitations herein-

- -5 after expressed and not after :—

(a) actions of covenant or debt upon any
specialty ;

(e) actions to recover from the executor or
administrator any share of the real or
personal estate as to which any person
dies intestate ;

within twelve years ;

10

15 (g) actions of detinue, trover, replevin, tres-
pass on the case other than actions for
slander ;

(h) actions of account or for not accounting
and upon the case, including suits for

20 such accounts as concern the trade of
merchandise between merchant and mer-
chant, their factors or servants, where
-such actions are not founded upon any
specialty ;

Jof P Y

.

(nY actions of assault, menace, battery,
wounding, and imprisonment ;

within four years ;

(o) actions for penalties, damages, or sums
of money given to the party grieved by
any law now or hereafter to be in force ;

(p) .actions for slander ;

within two years ;

[Mr. J. C. L. Fitzpatrick.
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(3) No claim in respect of any matter 35
arising more than six years before the com-
mencement of any action or suit for account
or for not accounting as aforesaid shall be
enforceable by action by reason only ©

(5) Ifin any of the said actions judgment
be given for the plaintiff, and the same be
reversed by error or a verdict pass for the
plaintiff, and upon matter alleged in arrest
of judgment the judgment be given against 45
the plaintiff that he take nothing by his
plaint, writ, or claim, the plaintiff, his execu-
tors or administrators, as the case requires,
may commence a new action or proceeding
within a year after such judgment reversed 50
or such judgment given against the plaintiff,
and not after.

The Hon. J. GARLAND : I propose
to omit from paragraph (g) the word
“trespass ” and insert the word “and.”
Later I propose to omit the words ** and
upon the case” in paragraph (h). The
result of that will be that all actions in
the case will be dealt with under para-
graph (g) and the repetition of the words
“and upon the case” will be taken out.

The Hon. Sir Tnoyas Hucrgs : There
is an alteration in the time for recovering
specialty debts !

The Hon, J. GARLAND : I under-
stood that the only change the hon. mem-
ber objected to in the substitution of
twelve years for twenty was in connection
with land. '

The Hon. Sir Trovnas Hucaes : Before
we pass the amendment we are now in-
vited to consider I should like the Com-
mittee to understand that there is a
substantial alteration in the law under
paragraph (a), and that the time for
recovering in such cases was formerly
twenty years, whereas it is now proposed
to reduce it to twelve years !

The Hon. J. GARLAND: I pointed
that out on the second reading.

The Hon. Sir Taomas Hueaes: So
long as the Committee understand it, well

.and good !

The Hon. J. GARLAND: Might I

.explain to the Committee: When the

second-reading debate took place it was
explained that the bill, so far .as actions
on specialties were concerned, proposed to
reduce the present term for recovery,
which is twenty years, to twelve, and to
reduce the period in connection with the
recovery of land from twenty to twelve.
The hon. and learned member, Mr.
O’Conor, and the hon. member, Sir Thomas
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Hughes, called attention to the fact that,
so far as land was concerned, some objec-
tion might be offered to the proposed
change, and I was asked to reconsider the
matter. I have reconsidered the matter,
and I am quite prepared to accept the
amendment which I understand will be
moved so far as land is concerned, to
retain the present period of twenty
years. . :

The Hon. Sir Tmomas Huemes: I
would draw the attention of the hon, and
learned member to the fact that there is
a further alteration in the law relating to
land under paragraph (e)!

The Hon.J. GARLAND : That only’

relates to shares of a deceased person’s
estate.

The Hon. Sir THoxMas HucHEs : I am
only suggesting to hon. members who are
lawyers that these are matters requiring
consideration ! 3

The Hon. J. GARLAND : I have con-
sidered these matters, and am prepared
to yield on the wmatter of land. If the
hon. member will look at c¢lause 13,
which deals with land, he will find it
reads :

After the commencement of this Act, no per-
son claiming any land or rent shall make an
entry, or distress, or bring an action to recover
the same, hut within twelve years next after the
time at which the right to make such entry or
gistress ot to bring such action first accrued to

um.

I am prepared to accept an amendment
making the period within which action to
recover land may be brought twenty years
instead of twelve. But so far as specialty
debts are concerned, and so far as para-
graph (e) is concerned, which deals with
“actions to recover from the executor or
administrator any share of the real or
personal estate as to which any person
dies intestate,” I do not propose to make
any amendments.

The Hon. Sir THOMAS HUGHES :
There is a further question. In sub-
clause (c) the limiting of the time for
recovery of a debt on any mortgage surely
very largely affects houses and land. I
want the Committee to understand what
we are doing. The Solicitor-General offers
that if we agree to this clause to-night he
will recommit it if any hon. member
desires. If we are going to retain the
term of twenty years in actions for re-

-a teeming population.
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covery of land it will be very anomalous
to limit the time for recovery of money
secured on mortgage on land to twelve
years. However, on the assurance of the
Solicitor-General I shall not press my
point now,

The Hon. Sir JOSEPH CARRUTHERS :
I think we ought to make it clear to the
Solicitcr-General that we shall require
this clause to be recommitted. T do not
want it to be assumed that because we
agree to the clause to-night we primd facie
give our consent to it.

The Hon. J. GARLAND :
clearly understéod !

The Hon.Sir JOSEPH CARRUTHERS :
If you are to have the right to bring an
action for debt, as at present, within

That is

twenty years, in regard to land, by the

same logic the man who holds a security
over land ought to have twenty years to
enforce his security. What the hon.
member proposes is to retain the twenty
years’ right of action for the recovery of
debt on land, but to limit the right of
action to recover money secured onland
or rent on land to twelve years. Itis
inconsistent. If, in the case of a man
who has paid no rent for twelve years,
you have mnot brought any action for
twelve years, you cannot bring an action,
The hon. member is quite prepared to
admit that the owner of land ought to
have his right continued for eight years
more to enable him to recover possession
of the land. After all, the security
which a man gets for his loan on land is
the land itself ; the covenant is a mere
collateral security on which he may sue
in order to avoid the other remedy which
is much more severe, namely, taking pos-
session. If a man chooses to waive for
twelve years or longer the right to recover
the debt I do not see why he should lose it
altogether. But that is what this prac-
tically amounts to. I know that the hon,
member is following the English law, but
the circumstances in England are not
applicable here. There everything that
takes place in regard toland tenancy is
known, because it is a small country with
Here there s the
contrary case. There are only as many
people in the whole of the continent as in
any one county in England. A man
would require to be all eyes and have
agents everywhere to look after his

»
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interests here. I am concerned in pro-
perty in many parts of the State. I
employ agents, and have the greatest
difficulty to get the agents to attend to
my business. That is the experience of
nearly everyone.

But a much more scrious point is this :
‘We are at present engaged in a war, the
duration of which it was supposed would
be three years. As far as we can see
it is to be of much longer duration.
400,000 men have left these shores.
From New South Wales 150,000 men
went, many of them property-owners
having engagements of the character
affected by this clause. During the period
they are away their affairs cannot be
looked after as well as in normal times.
This is no time to take away from a man
the security which-is given to him under
the Statute of Limitations. It is no time
to reduce the period’so that by his inac-
tion he may lose his property entirely if
the war goes on for another six years,
Some men whose affairs have fallen into
neglect because they are attending to the
larger affairs of the country may find
legislation passed which robs them of their
benefits. A man may, before he went to
the front, have allowed six years of the
period of his mortgage to have gone by,
and before he returns the whole twelve
years may have elapsed. I suggest tothe
hon. member to eliminate entirely from
this clause the time not only in regard to
recovery on land but in relation to debts
of all kinds where the security is land.
Let the law be kept as it is to-day.

Amendment agreed to.

Amendment (by the Hon. J. GARLAND)
proposed :

That in paragraph (h), the words ‘“ and upon
the case,” be struck out.

The Hon. 8. R. INNES-NOAD: I
should like to ask the Minister for some
explanation for the necessity of this sub-
clause (h). I know it is taken from the
English Act, but the conditions of trade
here are very different.

The Hon. J. Garraxp: This is a state-
‘ment of the law as at present in force in
New South Wales. This is only a con-
solidating clause !

The Hon, S. R.INNES-NOAD : Then
if it is part of the present law, I do not

[The Hon. Sir Joseph Carruthers,
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quite see why it should be inserted as an
amendment here. -

Amendment agreed to.

Amendments (by the Hon.J. GARLA‘ID)
agreed to:

That in line 28 the words ‘‘four years’
he struck out, with a view to insert ‘‘one
year.”

That in line 33 the words “two years” Le
struck out, with a view to insert ‘‘ one year.”

That in line 37 the words
struck out.

The Hon, J. B. PEDEN : I desire to
move an amendment in subclause 5. Thisg
is rather a technical matter. The clause
as it stands at present is open to this
serious objection—that part of it has no
meaning. It provides: ‘If in any of the
said actions judgment-be given for the
plaintiff, and the same be reversed by
error;” We have never had error in
civil actions in New South Wales.

The Hon. Sir THomas HucHuEs: That
is, in its technical sense!

The Hon. J. B. PEDEN: I mean
in its technical sense. That has
no application to our law. I may mention
that when we were copying the English
Common Law Procedurc Act of 1852, there
were in the English Act twenty-one sec-
tions dealing with that very technical

““or suit” be

“svbject of error, and we deliberately

omitted the whole of those twenty-oné
sections, because they had no reference at
allto ourlaw. This depended on the exist
ence of a Court of Exchequer Chamber,
which we have never had in New South
Wales., The second part, which provides
for motions in arrest of judgment, is applic-
able to our law. Curiously enough, both
these parts have absolutely gone in Eng-
land, through alferations of procedure ;
but, curiously too, that section still has a
force in England through an old con-
struction put upon a statute some couple
of hundred years ago—which I have
embodied in paragraph (c) of the draft
amendment I am about to move—that is,
in the case of a plaintiff or defendant
dying. There is not a word in the section
about that, but it was held 200 years ago
—though it could not possibly be held to-
day——that that was within the splut of
the statute.

The general notion of subclause 5 18,
that if the plaintiff brings an action and
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fails through no fault of his own—practi-
cally through bad luck—and. has to com-
mence a new action, he is to have a period
of grace, although the statutory period of
limitation may have expired. Although
the six years, or whatever it was, may
have elapsed, he was really to' have an-
other year in which to remedy the trouble
that had arisen through his “ hard luck.”
I have endeavoured to bring into the
section matters which might fairly come
under the category of a plaintiff failing in
an action more or less through hard luck.
A man may be nonsuited largely through
misfortune ; a witness may fail to turn
up at the last moment, and so forth, It
may be through no fault of the party, or
of his counsel. What I suggest as to
that part of the clause is that it is a fair
thing, if 2 man brings an action late in
the day, and is unfortunately nonsuited,
and has to start another action, that then
he shall have his year. Paragraph (b) of
my suggested amendment is simply what
is in the bill. Paragraph (c) of my sug-
gested amendment is to make perfectly
clear what is the law in England and
what is the law here to-day—to simply
put into clear words that if a man brings
an action, and he dies, or if the man
against whom the action is brought dies,
and if for any reason some new proceeding
or action has to be taken, and the period
of limitation has expired, he is to have his
year. That is based upon 21 James I,
chapter 16, section 4. That section does
not correspond exactly with this provision
—there is some very old matter in section
4, dealing with outlawry, and so on, which
has very wisely and properly been omitted,
but when we are putting law in place of
section 4.of the old statute, we ought to
repeal that section. In the Dbill as it
stands, section 4 is not repealed—it is not
included in the schedule—so I shall ask
the Solicitor-General to recommit the
schedule, which I understand has been
passed, so that in the event of this amend-
ment being agreed to, the law can be
cleared up by repealing in that schedule
section 4. I move: ‘

That all the words after * actions” in line
41 be struck out with a view to inserting in lieu
thereof the following : —

Commenced within the time and limitation
expressed therefor—

* (a) The plaintiff be nonsuited ; or

~
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(b) A verdict pass for the plaintiff, and upon
matter alleged in arrest of judgment the
judgment be given against the plaintiff that
he take nothing by his plaint, writ, or claim;

or
(c) The plaintiff or the defendant dies,

the plaintiff his executors or administrators, as
the case requires, may commence a new action
or proceeding within a year after the nonsuit,
or after the judgment given against the plaintiff,
or after the grant of probate or letters of ad-
ministration to the executors or administrators.
of the plaintiff or defendant, as the case may
be, notwithstanding that the time and limitation
expressed for commencing the action or proceed-
ing may have then elapsed. :

The Hon. Sir JOSEPH CARRUTHERS :
Why is it necessary to have paragraph
(c)? If there are parties to a lawsuit
and the plaintiff dies, that fact can be put
on the record.

The Hon. J. Garpaxp : This gives him
an additional year!

The Hon. Sir JOSEPH CARRUTHERS :;
There is no need to bring another action.

The Hon. J. B. PepeEx: There might
or might not be need. JTn many cases
under paragraph (c¢) it might be unneces-
sary, but in England it has been found to
be necessary in some cases.

The Hon. Sir JOSEPH CARRUTHERS :
‘What becomes of the-old action? Brown
sues Jones and he is neither nonsuited
nor does the verdict pass to the plaintiff.
The first two paragrapbs (a) and (b) da
not apply, because these are three alterna-
tives ; but Brown dies. Whyshould hisex-
ecutors have the right to commence anew
action or proceeding witkin a year when
under the existing law they can enter the
fact of Brown’s death on the record?
Again, take the case of the defendant
dying. That fact also can be entered on
the record, and it makes the parties, the
executors or administrators of the defend-
ant, parties to the suit. I am not prac-
tising law much, but I do not think the
law has been altered in that respect. L
am sure the hon. member has not moved
this without good reason, but I am afraid
it will amount to a 1ultiplicity of actions.

The Hon. Sir TroMas HueHES : It is
optional ; it is “ may !

The Hon. Sir JOSEPH CARRUTHERS :
It may be read as if the original suit can-
not be carried on. What necessity is
there to give a man a second remedy
when he can, under the existing law, in a
much simpler way enter a statement of
fact on the record and that statement of
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fact, Being ont' the record, the execubors
or aclmuustmtom take the place of either
the plaintiff or the defendant?

The Hon. J. B. PEDEN: May T ex-
plain:that this is- applying, as the original
bill applies; not merely to- amn aomon, but.
to & proceedmcr im an-aetion. Therve are
certain, cases-in which it may be desired:
toamend. the proceedings. You. cam: re-
vive the-action, yewstill have your original
action; but suppose you wanted: to amend:

your ploceudlnos the question would arise .

whether the amendnient was out: of time:
T most, cases: it would: not be necessary

so- far as the action is concerned, but it’

would: be-necessary in:some cases to amend
the proceedings in: the action:

The Hon. Sir Josepa CarRRUTLHERS: Why
not say so? :

The Hon. J. B. PEDEN:
S0i
action. or proceeding..

The Hon. Sir JosepH CARRUTHERS :
‘Would: it not be better to give the right
toamend the proceeding, and get-overthe
difficulty in that way ¥

The Hon. J. B. PEDEN: He may

It does say

commence & new proceeding. T do not.

sec-that the amendment can doany harm ;
it  certainly may do good. It covers that
case of the: dlﬂiculty where youware taking’
as new proceeding. in the same n.ctlon
1t you- apply for an amendment of the
statement of claim you may be too
late. " The statement of claim which you
have filed may be all right as regards the
Statute of lelta.tlons, but if you want
to amend. that statement, yow may be
faced' with the argument that you are
putting up a mew- cause of action, and: that
the ore you are seeking to raise by
amendment is out of tinve. )

The Hon. Sir Josepm: CARRUTHERS:

Why not make provision. for an amend-’

ment of the statement of claim ¥

The Hon. J. B. PEDEN :
" bake a-good: deat of drafting to distinguish
betweern’ them, but ds the amendment is
drawr it can do»no possible harm, and. it
doe{s‘ meet the case I have referred to:

* The:Honi.SirJOSEPH CARRUTHERS :
I have listened: to the hon: member and I
think he would be well -advised: tomake
am amendment i accordance with what
ke has said. Als T andérstand, s man
may Be precluded from making an:amend-
ment of the proceedings because of tlhe

{The Hon. Sir Joseph Carruthers.
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limitation: of time:. Therefore it may be":
necessary for. hinr todnstitute fresh proceed: -
ings, anck in: order thiat he shallnet be met
by the Statute of Limitations, he is to get:
his extra year, Weuld it not ‘be better for -
the hon.: meniber to accept the situation:
he: himself puts; andi insert a provise that
not only may a.man comihence a new:
action, but he may amend the proceed--
ings; notwithstanding: the fact that the
time limitation. expirves before the com-
mencement of the action. The hen..
miember knows' that law. is & pretty costly
thing; and if'a man is to-have two actions,..
an old one: the costs in: which: ke will have
to pay because he does not cavry it to &
finish.and & newone; he:will have'a heavy "
burden to carry. It would be far better
to-give him- an oppottunity to get out of
his-trouble without having to start a fresh:
proceeding and: having o pay the costs
in. that.

The Hon. J. GARLAND : The hon.
member, Sir Joseph' Carruthers, will see -
that, in poi’nt of fact, what the hon. mem-
ber, Professor Peden, contemplates in his -
amendment is merely what 1s in the bilk
im subclause 5. That subclause provides
that “the plaintiff, his executors or ad-
-ministrators, as the case requires, may
commence a new action. or proceeding
within a. ycar after such judgment re-
versed.” The words used in the amend-
ment are, “The plaintiff, his executors
or administrators, as the case.requires,
may conimence a new action or proceeding
within a year .after the nonsuit.” The
existing law is laid down by Halsbury, i
volume 19 of the «Laws of England,”
“Limitations of Actions;” pmama,ph 89 :
“Tf a.plaintiff brings an action and dies, his.
personal repr esentative may Within a- year
of probate of his will or of grant of
administration commence a fresh “action.” ‘
That is all this clause provides for, so
that the hom. member will see there.is no
ddnger of any multiplicity of suits if the
amendment should be adopted. ‘

- The Hon. Sir THO\IAS HUGHES:
There is one case in' which it would be
an advantage if the executors or adminis-
trators had the right to commence a new
action. Im an ordinary case of injury,
for example, a man may issue a writ for
damages commensurate with: what he be-
lieves to be his personal injury. But her'
may die from the effect- of that injury.
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Under this amendment the executors
would be able to bring another action for
very much heavier damages in theiuterest
of the widow and children.

The Hon. J. A. BROWNE : The pur-
pose of this bill, as I uaderstand, is to
bring the law with regard to limitations of
actions into line with the present English
law, at any rate in ceriain respects. In
order to do that, the draftsman of the hill
adopted what I may call a rather clumsy
method. He took a section of an old
English Act which ceases to have any
application at all in its ordinary meaning,
and the only use it has is by reason of an
extraordinary meaning given to it many
years ago in the English courts. Inorder
to arrive at that, instead of adopting the
old verbiage, the hon. member, Professor
Peden, has drafted an amendment which
I think exactly meets the case, putting in
plain words what the draftsman tried to
get at by a roundabout method. In that
way we shall bave the law here exactly
as 1t is in England. It has been sug-
gested thatthesamething mightbe done in
some other way. It isinadvisable at this
stage to depart from what is the plain law
of England. There is this difficulty, too:
that although, as the hon. member, Sir
Joseph Carruthers, pointed out, part of
what is aimed at by the amendment might
be got at in another way, the whole of
it might not, and I think would not, be
got at by that other method. The method
suggested by the hon. member, Sir Joseph
Carruthers, of continuing an action when
the defendant or plaintiff dies, by enter-
ing the fact on the record, is not applic-
able to all courts. It is applicable in
some courts, but not to others, and what
the Committee desires will be well met by
passing the amendment as it stands, and
will be better met in that way than by
drafting a fresh amendment on the lines
suggested by the hon. member, Sir Joseph
Carruthers.

Amendment agreed to.

The Hon. L. F HEYDON : My opinion
as to voting for or against this clause
would be influenced by the terms of sub-
cluuse 2. 'Where a man has gone to the
war, putting off & remedy on a specialty
for which he knew he had twenty years,
when he comes back from the war he
finds one year has elapsed from the pas-
sage of this measure, and his remedy is

gone. As to claims under paragraphs (a),
(b), (¢), (d), and (e), the time might well
be made three years instead of one. I
is a great change from twenty years to
twelve years for recovery on specialty,
and 1 would suggest that one year’s grace
in such cases as I have outlined is alto-
gether too little. It would be only a
temporary alteration. After the three
years had elapsed its effect would be at
an end. I cannot quite sce any reason
for making it so short a time. As to
subclause (f) onwards, the time might
remain at one year.

The Hon. J. GARLAND: I shall give
the hon. member an opportunity later. I
am quite prepared to recommit clause 2,

Clause as amended agreed to.

Postponed clause 15. (1) After the com-
mencement of this Act no person claiming any
land or rent shall make an entry, or distress, or
bring an action to recover the same but within
twelve years next after the time at which the

right to make such entry or distress or to bring
such action first accrued to him.

The Hon. J. B. PEDEN : This clause
raises the most important question in the
bill. I move:

That the word ‘twelve,” line 8, be struck
out and the word ‘“twenty ” be inserted in lien
thereof.

The Hon. J. GARLAND: T am prepaed
to accept that! .

Amendment agreed to.

The Hon. L. F. HEYDON : This clause
says that after the commencement of this
Act no person claiming ‘“any’ land, &ec.
That refers to all land whether under the
Torrens Act or not. The effect will be
to repeal section 45 of the Torrens Act,
which says that no time shall run against
a Torrens title. It is animportant altera-
tion of the law and I quite agree with it.
That provision in the Torrens Act is silly.
The object of our land laws is to bave
someone in active occupation of the land
of the country. That is the reason why
land vnder certain tenures is taken from
the lawful owner after a number of years,
‘Why, then, should Torrens land he ex-
empted ¥ The Torrens title is only a
title. I quite approve of what I think
would be the effect of this clause if we
pass it as it stands, but it might be only
inferentially a repeal, and I tbink it bet-
ter to make it clearly a repeal, and insert.
a provision regarding Torrens title in the
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schedule. I am aware that the whole of
the profession would welcome a repeal of

- that rather silly provision in the Torrens
Act. There is no difference between land
held under one title and that held under
another. It is equally in the interests of
the people that all land whether under
Torrens title or not should be used for the
people. I recommend that that should
be made clear by putting it in the sche-
dule.

form the hon. member that it is not the
intention of the Government to repeal
'section 45 of the Real Property Act, and
I propose to introduce a clause at the
end of the bill to make that perfectly clear.
The new clause I shall propose will read as
follows: ¢ Provided that nothing in this
Act shall affect the provisions of the
Real Property Act, .1900.” T join issue
with the hon. member on the advisability
of repealing the provisions of the Real
Property Act by which an indefeasible
title -can be obtained. That-is a provi-
sion which maltes for absolute security
of title, It is one of the cardinal provi-
sions of the Act. One of the great
inducements for bringing land under the
Act is that you can get a title which no
one can question by any length of
possession.

The Hon. L. F. Heynox:
against public policy !

The Hon. J. GARLAND: It is not
against the policy of the Act.

The Hon. L. F. Heypox : For- what
do we have limitations at all if it is not
in the public interest ?

The Hon. J. GARLAND : I can only
say I cannot agree with the hon. mem-
ber. When we established this system
under which persons can cheaply and
effectively get a title to land that no one
can dispute we conferred a boon on land-
owners.

The Hon. L. F. Heypox: No!

The Hon. J. GARLAND : I think we
did, and T shall, as strongly.as I can,
oppose any suggestion that the Real
Property Act should be amended in the
way suggested. I do notpersonally think
that this clause does in any way affect the
provisions of that Act, but to make
assurance doubly sure, I propose to add a
-new clause at the end of the bill,

[The Hon. L. F. Heydon. .,
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[COUNCIL.]

The Hon. J. GARLAND: I may in-

Statute of Limitation. Nill.

The Hon. Sir THOMAS HUGHES : I
entirely support what the Solicitor-Gene-
ral has said as to the inadvisability of
tampering with the Real Property Act in
that regard. When it was passed, the
system was established that the Crown
would give a certificate to an owner of
land that he had an indefeasible title to
that land, and in this respect the title
conferred under the Torrens Act differs
very widely from the title acquired by a
person who buys land in the way of busi-
ness. [n theone case the owner had con-
ferred on him a statutory title of owner-
ship ; in the other case the owner of land
gets what title he can, through the docu-
mentary evidence in the possession of the
former owner. There is the widest dis-
tinction to be drawn between the right of
one man to uninterrupted possession under
a statutory title which is indefeasible, and
the right of another to enjoy land to which
he has only a common law title. It will
be most regrettable if any attempt be made
to tamper with the law in that respect.
‘Why should wego out of our way toextend
the slightest consideration to a man who
is as plainly stealing another man’s land
as he would be stealing his money if he
put his hand into hispocket? If a man
has been given a good documentary title
to land, I should be inclined to make his
title indefeasible, whether he held it at
common Jaw or by statute, rather than
encourage a system of theft in the owner-
ship of land. Was it not to preven# an
owner being deprived of his land that we
refused to cut down the period from twenty
years to twelve years during which action
for ejectment could be taken? The feeling
of the Committee was against giving a
trespasser a title by possession after so
short a period of occupation as twelve
years. By limiting the time during which
the true owner of land could institute pro-
ceedings torecoverhis land to twelve years,
we would have been indirectly creating a
title by occupation for twelve years in a
man who had no title. Surely that is not a
policy that the hon member, Mr. Heydon,
would desire to encourage.

The Hon. L. F. Hevypox: Why, then,
did you not make the limitation of time
forty years instead of twenty ¢ :

The Hon. Sir THOMAS HUGHES"

Jdo not mind if it be made unlimited.
If a man is in possession of land under a
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good title, it does not matter how long he
has had it, he has a right to retain it. A
Torrens title is practically good against
the world in favour of the true owner. In
cases where the title is not Torrens, a
man who is not in possession for twenty
years may at the end of that time be dis-
possessed. I sincerely hope that this Com-
mittee will not attempt to interfere with
the Torrens title.

. The Hon. Dr. NASH : I understand
that if a person in this country possesses
land, and has a Torrens title to it, no one
can ever get it from him by virtue of ret
sidence, or anything of that sort. But if
a man has any other kind of title, and he
goes away, and does not assert his rights
for a period of twenty years, any man can
come in and sit down on that land, and
after twenty years it will be his. I can
understand, in connection with mining
properties, where the law says that the
possessor must do certain things, that
someone else may take possession of it if
those things are not done; but I cannot
understand its being done without the
authority of the law. If a man gets his
title he should be able to protect himself
for all time, but he cannot unless he sees
that the title is Torrens.

- The Hon.J. GARLAND : That is what a
sensible person would do!

The Hon. Dr. NASH : I know that a

sensible person would do it, but it seems
to be making fish of one and flesh of
another. What is the reason? 1 would
like my legal friends to tell a mere
layman wherein is the justification for
making fish of one person and flesh of
another. Why should an individual with
a Torrens title always be protected while
a man with an ordinary title is not?
e The Hon. Sir Tuomas Hucues: Be-
cause there is a system of public registra-
tion of titles by which a man upon pay-
ment of 2s. can ascertain who is the true
owner!

The Hon. Dr. NASH: Then, if he
finds an absentee has not a Torrens title
he can jump the land. The hon. and
learned member, Sir Thomas Hughes, sug-
gested this line of argument to me by his
talk about thieving.

" The Hon. Sir Tuoyxas Hucues: So
it is!

The Hon. Dr. NASH : Ifit is thieving
in one case it is in another. Where is
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the difference ! 1t 15 a question of
morality. Is it not just as much thieviny
to steal land from a man who owns it in
one way as from a man who owns it in
another way % :

The Hon. Sir TeoMas HucHEs: But
you cannot get it in the other way !

The Hon. Dr. NASH : That is not a
question of morality, it is a question of
law.

The Hon. Sir Troxas HuerEs : There
i3 no question of morality, in the one
case ! 4

The Hon. Dr. NASH: As I am re-
minded, in one case you can perpetrate
the theft under the protection of the law ;
in the other case the law says you cannot
perpetrate the theft., The doubt was
raised in my mind whether we are doing
what is correct—and what is the object
of the proposal? TIhave heard no lawyer
to-night say what the object is, unless it
be, as the hon. member, Mr. Heydon,
says, a matter of the policy of the country.
Of course it is perfectly correct that all
land should be utilised, but you cannot
utilise a man’s land if he has had sufficient
sense to get it under Torrens title. T do
not know whether the reason for this
proposal is such that no layman can
understand it.

The Hon. Sir Taonas Hucenes: The
reason is that this law is much older than
the real property law, which is more up-
to-date !

The Hon. Sir JOSEPH CARRUTHERS -
A very large issue is raised by the hon.
member, whizch perhaps he does not see.
Under the Torrens Act a man gets a
certificate of title. That piece of parch-
ment gives to him against all the world an
indcfeasible title. A man buying that

- piece of land is not put upon notice or

question with regard to the possession of
it. If the hon. member had his own way
and got an amendment made in the law
that twenty years’ adverse holding would
destroy that title, loock at the state of
confusion there would be in regard to
titles all over the country! We have
endeavoured to bring about a stale of
affairs which would simplify the trans-
fer of land and give security of title
deeds to the individual. Onpe of the
securities is that possession by a tres-
passer—that iz, 2 man who goes in with-
out the knowledge of another—is not to-
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count. I am sure the hon. member must
see that the seciivity of the titles to nine-
tenths of the alienated lands in the State
is on the highest grotinds of public policy
apart from the desire to conserve public:
morality ; and if hé carried out his inten-
tion I think he would be doing a very
great: wrong. All over the counbry where

Iand is held under the Torfrens Act in .

large areas—grants of 1,000 and 10, 000
gefes—people _in fencmg their land are
116t very particular to-go exactly according
to the lines of survey. I know that from niy:
own experience. Take all'the foadsin the
ifiterior of the State ; the people-owning
land adjoining, instead of following a
straight linie, will; according to the turns
of the hills, givée a chain or so in order to
get a better holdmcr fence. If the owner
of the land is to lose a chain which he
has ‘thus excluded from his area for the
purpose of saving moriey in fencing opéra~
“tiens, merely by the adverse pubhc oceu-=

pation of the lzmd it will mean that every

man must have a surveyor it his elbow
wheni he fences bis land. Then take
fencing between farms:
occupation by one man with a give-and-
take fernice, where theré is a frontage to a
river,is to confer on another man a good
holdlncr titlo, you will never have sinch a

thing as give-and-take  fencirig’; people.

will have to put-fenices exdetly oii the
boundary lines: I am with the hon.
member, and am against this méasure
myself, I think it is a great mistake to
have brought -in a bill altermcr id any
shape of form the security which a pro-
perty-owner has with regard to the limita-
~ tion of the' period of time. Tt is putting
4 preinium upon thieving; ahd giving en-
couragenient to the Jand-robber, In this
countrv when we' have, as at the present
time, people in one patrt of the State
openly saying they will ot pay rent, but
will take possession of property and defy
‘theé oivners, it is far better; I think, to
make the law more severs than to make
it lax,
one which I think goes to an extreme,

#nd cdannot be msented to for oné
roment. )
. The Hon, L. I. HEYDON : Iﬁ is.

somewhat of-a Handicap to have to speak

after such ‘avthorities -as the Solicifor-

General- and - the ‘hon. rmembers, Sir
[The Hon. Sir Joseph Carruthers.

[COUNCIL.] .

If twenty years”

The hon. member’s proposdl is -

Statute of Limitations Bill..

Thomas Huglies and Sir Joseph Car-
ruthers—nren who carry extraordinary
weight in this House; but I ani sup-
ported in doing so by the conviction that:
my logical posxtlon i unassailable,: and:
that any commnion-sénse man, even a non-
lawyer, must see theforce of it at once:
Land is orly land, afid a good title is only
a good title. Anybhma else is artificial.
It has been the settled policy of all
civilised nations for at least 2,000 years
to say that the vseful occupa,tlon of the
land of the country is- the first desidera-
tui, and that even honest ownership of
land can be lost by negléct—for the good
of the countiy. 1In saying that that is
wise we have the exdample of the Solicitor-
General, who thought it Was well-to re:
duce the period within which a good title -
to land could-be lost from twenty years
to twelve years, the only reason for which
of course could be on this sacied principle
of public policy—the necessity for having
the land of the country usefally occupled
Then we have & higher authority than
éven the hon. and learned member ; we
have the Legislature of England. 'l‘hey
have reduced the period From twenty
years-to twelve years, in ordei"to ensare
the useful and profitable oc(:upation of all
the land of England, That is a prinéiple
which has come down from Roman’ times .
—that the man i§ 40 enéniy of the State
who leaves land 6ut of use, and that it
should be taken from him; that the
condition of owiiership should be useful
occupation of his land’; that a man isnot.
entitled to own land and reglect it; but
that he sliould make some use of it. If.
he neglects. his land for twenty years he
deservedly has it teken from him, and.
given to any man who will make good
use of it: That is not my doctrine—I amg
not predching robbery ; that is the policy
of every civilised Stdate since the com:
mencement of history, atid those who now
d,ugh know it. ,

The Hon. Dr. Nasi : Taind under

Torrens titls eannot be taken !

The Hon. L. F. H.EYDON,. That is
only sirice Torrens title. As a matter of
fact, other difficulties have grown up.
Tlns lorrens title has oiily come in since

about 1861.

The Hor. Dr. NASH But. 1t is & good
txtle ! ‘
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The Hon. L. F. HEYDON: Yes, it
is very nics ; it brings in large fees to the
Treasury—much larger than the other
titles—and one of our hon. friends here
was the gentleman who made the fees
higher. There is an interest even at the
Treasury in forcing everybody to bring
his land under To1rens title—but that is
a small matter.

An Howx. MenBER : It costs money to
do that!

The Hon, L. F. HEYDON : Rather.
The Government fees are terrific, and
they have been increased. I would recom-
mend every friend of mine to put his land
under the Torrens Act; but this conse-
quence is a most illogical, indefensible,
silly consequence, and it was put in to
favour the Act—to stimulate the bringing
of land under Torrens title. It was inthe
interest of the office—not of the public at
large. It is a bad thing. I take the case
which the hon. and learned member, Sir
Thomas Hughes, put forward: that a
man can get a certificate of title and then
go to sleep for a hundred years without
losing his land. That is against public
interest ; that is against the policy which
causes all statutes of limitation to be
passed. It is a bad thing for the country
that a man should be encouraged to do
that ; but as I say, there is a class of in-
conveniences growing up out of this inde-
feasible title. I have talked—and sohave
the hon. and learned members, Sir Thomas
Hughes and Sir Joseph Carruthers—as if
aman who had a certificate of title granted
in respect of his property lived for ever,
but he does not. He does not go to sleep
for a hundred years, for if he did
he would wake up in the grave—if
he woke at all. There are complications
which the laws of nature will bring in.
Since I have been a practitioner in the
country these complications have grown
up. A man who had a Torrens title
to land left four or five sons—country
fellows, who arranged about the occupa-
tion of it, but ob]ected to the expense of
getting each one a scparate certiticate for
his piece. In ‘the course of a few years
the confusion into swhich that title
gets by its very perfection in certain
ways is almost incurable. The whole of
the profession, except tle hon. and
learned members, Sir Joseph Carruthers
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and Sir Thomas Hughes, are against this
provision in the Land Titles Act.

The Hon. J. GArLaND: What! Against
Torrens title?

The Hon. L. F. HEYDON : Against-
this provision, z2nd its awkwardness, yes.
Very often old people have been careless,'
and their land has not been occupied
strictly in accordance with the plans in
the certificates—or with what the sur-
veyors may afterwards say ought to have
been the plans in the certificates. There-
grow up between A and B questions of”
little pieces of land which there is no-
solving, except with tue sword of posses-
sion, which alone will cut the Gordian.
knot. Possession is often.an effective .
sword to cut through legal tangles. Of,
course, high up in the ‘“barristerial ” por-
tion of the profession there are gentlemen
whose feelings are not in that direction— -
that is thie trouble which solicitors have
to get right, but cannot get set right.
The Torrens title itself has no power to
give a certificate by possession ; the Regis-
trar-General has not autocratic powers;.
he has to be certain that a piece of land,
which has been occupied by X Y Z for
fifty years, and which apparently, by
survey, ought to be in A B C’s certificate
of title, has not become the property of
XY Z, but is still A B C’s. He cannot
patch up these things. Often and often
1 the course of time tangles grow up

-with regard to land which has been more

or less in occupation ; people have been’
long years in possession of a certain area
to the knowledge of everybody ; then an
old obsolete title by the grandfather is:
proiuced, and there is a lawsuit, after an-
occupation of, perhaps, forty or fifty years.
—or, worst’ o’t' all, there is no lawsuit, but

" the Land Titles Office say, “ We are qu1te

powerless ; possession gives no fitle.”
Then there is the grandson of somebody"
who once had a title, but who lost it
through neglect; there is another hope-
less tangle. It is a complete mistake, I
know this is a sacrosanct thing; when
the Solicitor-General speaks, of course, we.
get the voice of the Government, and
Gox’ernments in New South Wales so far-
have been wedded to the sanctity of the
Torrens Title Act. That is a splendxd
Act in many ways, but on this point'it is'
a blunder, My voice, of course, is'as “ the-
voice of oné er ym« in the wxfdcmess 5F

Ve e Tit A '.‘..

» -3
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only point out these things to justify my
attitude, but I repeat that land is only
land, and ‘any good title ought to be as
good as any other good title. Thereisno
earthly reason for treatmg land which is
under Torrens title any differently from
land which is under any other good title.

Clause as amended agreed to.

Postponed clauses 16, 17, 18, 19, 26,
31, and 33, dealing with land, were
amended by substituting ¢ twenty ” years
for “twelve,” wherever occurring, and
“ ten ” years for ““six,” and agreed to.

-Amendment (by the Hon. J. GARLAVD)
agreed to :

. That the following new cla,use be added:
“Nothmg in this Act shall affect the provisicns
-of the Real Property Act, 1900.”

. Preamble and 'title agreed to.
-Bill reported with amendments.

SPECIAL ADJOURNMENT,

"Motion (by the Hon. J. GARLAND)
razreed to: '

. That this House, at its rising to-day, do
. adjourn until Wednesday next.

ADJOURNMENT.

- "Motion (by the Hon. J. UARLAND) pro-
~rposed :

That this House do now adjourn.

' The Hon. Dr. NASH : I want to refer
~again to the matter of a returned soldier,
& subject which I dealt with once or
twice previously this session. Since my
uremarks on the last occasion, the hon.
vmember, Mr. Braddon, has been good
~enough to give an interview to the
“.gollant officer to whom I referred, and
I am pleased to be able to say that
‘the interview was entirely satisfactory to
the officer concerned. The matter has
now been entirely cleared up, and I am
very much obliged to the hon, member for
his ‘courtesy. If any words of mine
caused irritation, I am extremely regret-
ful. I can only assure the hon. member
that no irritation wasintended. Inregard
to the other matter to whick I previously
referred,. 1 desire to express the hope
#hat when the case is proceeded with, upon
[The Hon. L. F. Heydon,

[COUNCIL] -

* that case.

Adjournment.

the instruction of the A.M.P. directors,
no slur will be put on'the history of that
great institution., I feel very much in
this case, and I should like to see the
directors of the society take a broad view
and let this unfortunate man down as
lightly as possible.

The Hon. H. Y. BRADDON: I only
rise Lo say that I accept the explanation
of the hon. member, Dr. Nash, without
any resérvation in the a.dmlra,ble splnb
in which it is tendered.

" The Hon. Sir JOSEPH CARRUTHERS :
I understand that next week the hon. and
learned member, the Solicitor-General,
proposes: to submit an insurance amend-_
ment bill. I will not discuss that mea-
sure, except to say the matter I wish to
refer to is in no wise dealt with in the
bill. I would suggest to the hon. and
learned member that when he brings the
measure on, he should make it apply
specially to soldiers and treat it as
a matter of urgency. The hon. and
learned member is no doubt aware that
there are cases where soldiers have
been insured by their relatives for the
purpose of making provision for widows
and others dependent upon them. Un-
fortuna,tely, now that they are dead, it
is found that the bankruptcy law takes
away the whole benefit of their insurance
from their dependents. The hon. mem-
ber’s bill is so drawn that it does not meet
The hon. member has had in-
stances submitted to him which show
that very grave hardship is accruing
owing to the defect of the law. It is really
a defect, considering that we are in a
time of war. More than that, it is deter-
ring men who enlist, who may happen to
be uncertificated bankrupts, from making
provision for their relatives should theyfall
while at the front. I bring this matter
under the notice of the hon. member now
50 as not to take him by surprise later. I
hope he will have amendments ready to
meet the case.

* The Hon. J. GARLAND : I shall be
only too happy to receive any specific
suggestion from the hon, member, and I
shall endeavour to do what I ‘can to meet;
his views, :

Question resolved in the af‘ﬁrm.ative.

- House adjourned at 6.1 p.m, .





